MAGISTRATE COURTS: Magistrate courts may issue writ of habeas
_ COrpuS .

Honorable He. A. Kelso
Prosecuting Attorney
Nevada, Mlssourl

Dear Mr. Kelso!

This Department 1s 1n recsipt of your rew
quest for an offlcial oplinion, which reads as fol-
lowe:

"Will the Probate Judge-Maglstrate
have jurisdiction in Habeas Corpus
proceedings?"

At first glance 1t would appear that z magls-
trate court willl have jurlsdiction in habeas corpus
proceedings, In view of the fact that under Ssction
19 of Senate B1ll #207, passed by the 63rd General
Assembly, a maglstrete court is a court of record,
and Sectlon 1591, i.%. Mo, 1939, specifically pro-

- vides that application for a writ of habeas corpus
shall be made "to some court of record in term, or
to any judge thereof in vacation",

However, Section 4, Article V of the Constitu~
tilon of Milssourl, 1945, provides: '

"The supreme court, courts of appeals,
and circuit courts shall have a general
superintending control over all inferior
courts and tribunals in theilr Jurisdic-
tions, and may 1ssue and determine origl=-
nal remedial writs," ,

. The above cqnstitutibnal provislon speciflcally
sets forth and enumerates the courts thot may losue and
determine original remedlel writs, one of which ls the
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writ of habeas COrpus.,

: The question arises whether Section 4, Artlcle

V in setting forth the specifie courts that could lssue
and determine remedial writs, thereby intended to limit
sueh right exclusively to the courts therein enumerated.

fhere 1s a rule of construction that “expreaslo
unius est exclusilo alterius", i.e., that the expression
of one thing 1ls the exclusion of another, If thls rule
were applied in the instent cace then the constitutional
provision in mentioning three kinds of courts that maey
issue extraordinary writs thereby Intended to execlude
all other courts -from lssulng such writs. However, our
Supreme Court hes not looked with favor upon the appli=-
catlon of this rule 1n comstrulng a constitution., As
was sald by Judge Douglas speeking for the court en banc
in State ex inf, McKittrick vs, Williams, 144 8.L. (2d)
. 98, 346 Mo, 1003: "# # # the above doctrine may be ap~
plled to a conatitution only with great caution., #* % % "

In Mc&rew vs,., Missouri Pac. Ry. Co., 132 S.u,
1076, 230 Mo, 496, our Supreme Court said, l.c. 5273

"In Williesms v, Mayor of Detroilt,

2 Mich, 560, 563=~5G4, the court
held that though the maximm ex-
pressio unius est exclusio alterius
and expressum faclt cessare tacitum
generally apply to the construction
of all instruments and laws, there
are certain laws to which the mexims
cannot be strictly applled without
doing violence to the plalnh Intent
of the framers of the laws, and that
this 18 especlsally trus in the con-
struction of state constitutions,
owing to their character and objectis,
which the court explained at some
length, and then, in effect, sald
tHot the imposition by the Consti=-
tution upon the Leglslature of cer-
tain specific dutles, limltations,
restraints and regulations 1n cer-
tain important particulars, binds
the Legislature, of course, in those
particulars, but that notwithstand=
" ing that, all other acts properly
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pertaining to the leglslative power

of the state are within the competency
of the legislatlive department, and bind-
inz upon the people.

"The maxims mentioned in the case last
clted have been, by 2ll who make 1t,
counsel and members of this court, in-
voked as the chief gupport for the con=
tontion that said portlon of ssectlon .
14 1imits the power of the Leglslature,
But those maxims are not rigld rules of
unverying and unlversal applicationg they
are merely rules adoptéd for the conatruce-
tion of written words, and like all such
rules; are intended to be used for the
purpose of ascertaining the true meaning
of the words, in order that the purpose
intended may be accomplished, and should
never be permitted to be used to obscure
that meaning or thwart that purpose.% & ",

» Therefore, it cannot be sald under the principle
of "expressio unius est exclumlo alterius'" that all other
courts other than those mentioned in Section 4, Arficle
V, are necessarily excluded from lssulng wrlts of habeas
corpus, and we must look to the purpose and intent of

the above sectlon to determine whether such sectlon 1s
exclusive or not,

In interpreting a constitutlional oprovision "it
1s proper to loock to previous state of the organic law
and the conditions sought to be remedied by the amend=-
ment"., Lovins vs, City of St. Louls et al., 336 Ho.,
1194, 84 9,W, (2d4) 1275 16 C.J.5e 69,

aection 4, Article V of the Constitution of
lilssouri, 1945, made no substantial change from the
Conatitution of Miassourl, 1875, The Constitution of
- 1875 contained three sections which are now covered
by Section 4, Article Vo

Section 3, Article VI of the Constitution of
1875, provided that the Supreme Court should have gen-
eral superintending control over all inferior courts,
and have the power to issue various writs, including
habeas corpus.
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Seetion 12 of Artiele VI, Constitution of
1875, gave llke power to the St,., Louis Court of Ap-
peals in subsitentially the same language. o

Section 23, Article VI of the Gonstitution

- of 1875, gave the Circuilt Court supcrintending con=-

trol over all inferior tribunals in thelr respectlve
circults,

It will be seen th:t Bection 4, Article V in
the present Constltution merely complles and condensos
the three sectlons noted above into one provision,.
The only new feature 1s that Clrcult Courts are speci-
fically given the right to issue and determine remedial
writs, which power the Constitution of 1875 had not
specifically granted, but which had been lmplied from
Section 22, Article VI, wherein 1t provided thats "The
circult court ashall have Jurisdlction over all criminal
cases not otherwise provided for by lawj exclusive
original jurisdiction in all civil cases not otherwise
provided forj # # #* ", State ex rel, York vs., Locker,
266 Mo, 384, 181 S.W. 1001, Therefore, the intent and
purpose of Section 4, Article V, supra, was to set forth
the jurisdiction of the thrse courts with which 1t specl-

. fically deals, i.,e.,, Supreme Court, Courts of Appesnls

and Circuilt Courts., The provision Intended to apply to
and treat with only those courts, and do not intend to
determlne the gquestion of jurlsdictlon in habeas corpus
proceedings,

‘This view 1s borne out by the statement in the
Constitutional Conventlon as to the purpvose of Section

"4, Article V, supra., While it is true that the state-

ments of the framers are of limited value in construing
State Constitutions (State ex rel, Donnell vs. Osburn,
147 8.V, (2d) 1065, 347 Mo, 469), still they may be of
materlal assistance in showing that & clause was used in
a certain sense by the framers (1l Am. Jur, 708). HNr,
Highter 1n the Constitutlonal Conventlon sald 1n speak-
ing on behalf of Sectlon 4, Article V:

"MR, RIGHITR: I shall appreclote it
if the clerk will read Section 4,

(Clerk read as follows:)

"Section 4, The Supreme Court, courts
of appeals, and circuit courts shall
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have a general superintending control
over all inferior courts and tribunals
in thelr jurisdietions, and nay issue
and determine original remedlal writs,

"Mit, RIGHTER: Mr, President, this 1is
one instence hnewhich (sic) we were
able greatly to condense and shorten
the proper artlcle without 1n any re=
spect changing 1ts effect, Section

4 is a condensation of sections,
parts of sections 3, 12, 23 and I
believe Section 8 of the amendment,
Heretofore there have been separate -
sections saying thst the Bupreme
Court had superintendlng control

and that it could 1ssue wrlits and-
certlorari prohibitions, mandates,
and what not and then sectlons with
respect to the circuilt courts and
court of appeals, We nerely cone=
‘golidated thosse sll Into one short
sectlon,®

"It is well settlsd in Missouri that prior to
the adoptlion of the Constitution of 1945, those courta
mentioned in Sectlons 3, 18 and 23, Article VI of the
Constitutlon of 1875, did not have exclusive jurisdic=
tion of the writ of habeas corpus, but that other courts,
6.2s & county court, could lssue such writs under auth-
ority glven by statute, State ex rel, Hlett vs. Simmons,
. 87 S.li. 35, 112 Mo, App. 5353 CUtate ex rel, York vs,
Locker, 266 Ho. 384, 181 B.U, 1001, Therefore, since
Section 4 of Article V of the Constitutlon of Missouri,
1945, 18 merely a consolidation of Sections 5, 12 and
- 23, Article VI, Constitution of 1875, then the same rule
would apply to that sectlon because the adoption in a
later Constitutlion of the words and contexis by another
which have been construed by a court of last resort lg
presumed to have been done 1o glve the adopted contexts
thelr adjudicated meaning, Ludlow=Saylor Wire Co. vs.
’ W'Ollbrinck. 275 MO. 559, 205 Bl 196'

Therefore, in view of the above authorities
it would appear thaot a maglstrate court would have juris-
dictlon to entertain an application for a writ of habesas
corpus, .
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CONCLUGION

It is, therefore, the opinion of this Department
that e maglstrate court has jurlsdictlon to issue a writ
of habeaa corpus. :

Hiespectfully submitted,

ARTHUR M, O'KEEFE
Asslatant Attorney General

APPrOVED:

J. E, TAYLOR
Attorney General

7 AWMUIKeir
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