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Prosecuting Altorney
Hiontgomery County
 Montgomery Clty, dlssourl

Dear Sire

llecelpt 1s acknowledged of your recent request

opinion, resding as followse

"7 fail to find the definite pro-
“vigions for fillinn of vaecancy 1n
Office of County Surveyor,

"Please advise me the method Ilor
rilling the office of Uounty surveyor,
in the event a vacancy occurs by reslg-
nation of the present County Surveyor.

"I goneclude that 1t would ve by
appointment by tho Governor, under the
provisions thet when vacancy occurs in
any elective office, not provided for
otherwise, the vacancy would be rilled
by appolintment by the Governor. ow=
over, 1 would llke Lo have an oanLon
from your office on this questlion,"

-
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?Vadanéy in office of oountyﬁsurveydr would

be filled by appointmeht by the Governore
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Chapter 90, R, S. ko. 1939, portalns to county surveyors

and provides for

uowovor,

thelr election, term of office, duties, etc.

nowhere in thls chapter ls there provided the method
of filling the offlice of county surveyor wien a vacancy is
czeabed by resisnation of the incumbent.

sectlon 4 of Article IV, Constitution of 1945, lnvests
the Governor with the power to f111 vacancies in public officcs
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unless otherwise provided by law, and is as follows:

"The governor shall fill all vacan=-
cies in purllc offlces uanless otherwise
provided by law, and his appointees
shall serve until thelr successors are’
duly elected or appointed and qualified."

Section 11509, R. 3. Mo, 1939, pertains to fillings vacan-
cles In state and county offices bJ appointment by the ﬂovcrnor,
and provides as follows:?

"fhenever any vacancy, caused in
any manner or by any means whatsoever,
shall occur or exist In any state or
county orffice orlginally fllled by
election by the poople, other than the
office of lieutenant-governor, state
senator, representatlive, sherlfl or
coroner, such vacancy shall be fllled
by appolintment by the governor; and
the person so appolnted shall, after
having duly qualified and entered up-
on the discharge of hls dutlies under
such appolntment, continue in such
office until the first Monday in
January next following the first ensu=-
ing general election - at which said
genoeral electlon a person shall be
elected to fill the unexplired portion
-of such term, or for the ensuing regu-
lar term, as the case may be, and shall
enter upon the discharge of the dutles
of such office the first lMonday in
January next followling said election: ’
Provided, however, that when the term
to be fllled begins or shall begin on
any day other than the first lionday in
January, the appolntee of the governor
shall be entitled to hold such office
until such other date.":

Vie note that the office of county surveyor is not included
amon?, the offices speciflcally named in the above scctlon which
are excepted from being filled by appointment by the Governor
when a vacancy occurs. Consequently, the office of countly




of his duties.
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surveyor, being an oclectlve county office, would be filled by
appointment by the Governor in case a vacancy occurred,

Under Zectlon 11509, supra, the person appointed to fill
a vacancy occurring in the office of county surveyor would
continue in such office until after the next ensuing general
election, which might be before the remailning term of the
county surveyor wes to expire. The person elected at the next
ensuinpg pgeneral election would then f£111 out the remalning term.
If the next ensulng general election was the one to elect a
county surveyor for the next ensulng regular term, then the
pérson elected to such offlce would continue in office for the
next regular term., The porson appolinted to fill the vacancy
would hold the office untill the date that the poerson elected
at the next ensuing general slection entered upon the dlscharge

In State ex inf. Darrett ex rel, Shumard v. MeClure, 253
Se We /40, 299 Mo. 688, the principel qucstlion involved was
whether the person appolnted by the Governor to fill the of-
flce of county treasurer after a vacancy had occurred, duc to
the 1ncumbent dying, could, under the appolntment, hold the
offlce for the remainder of the unexpired term. Another per-
son was claimlng the office as a result of a general election
held before the term expired. At 5. Ve loc. clte. 744, the
court stated that: A

"o oae 9 2 Sectlion 4786 provides for
the appointment to fill a vacancy caused
by whatsoever means in a county office
to be filled 'until the firat dondey in
January next following the # % # ensuilng
ceneral electlon, at which said general
electlion a person shall be elected to
£111 the unexplred portion of such term,
or for the ensulnyg regular term, as the
case may bhe.! The sectlion then provlides
that, when the term begins on any other
day than the first jlionday in January,
the appointec shall hold such office un-
til such other date.

"The statute plainly states that the .
election may be for an unexpired torm.
The Governor would have no authority to
make an appolntment which would conflict
with that provision of the statutes This
question was settled by the court en banc
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in case of State ex 1nf. v. Koeln,
270 Mo. 174, loc. cit., 190, 191, 192
Se We 748, whlich involved the office
of collector, A colléctor's office
ran for four years under section 12875,
Re Do 19193 the provision belng in
language very similar to sectlon 9528,
relating to the term of county trsasurer,.
This court there held that at a general
electlon the collector could be elected

- for an unexpired term; that there was no
conflict between the statute regulating
the length of the term and section 4736,
Re S+ 1919, providing for an election for
the unexpired term. = 3¢ 4 " -

Concluslon. -

Therefore, in view of the foregolng, 1t .1s the opinion
of this department that ,a vacancy created in fhe office of
county surveyor, by resignation of the Incumbent, would be
filled by appointment by the Governor, under the authorilty
of Sectlon 4, Article IV, Constitution of iissourl 1945, and
Section 11509, R. %. Mo. 1939, The person appointed to fill
such vacancy would continue 1n office until the person elected
to fill such offlce at the next ensuing general election would

enter upon the discharge of the duties of the office.

Respectfully submitted,

RICHARD I'y TiIOMPSCON
Asslstant Attorney Genersal
APPROVED?

Je ite TAYLOR
Attorney General

RFT 1ml




