vaﬁh\. I Y.M C.A. of St. Louis required to pay hotel
BOARD OF HEALTH: license fees.
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Lay 6, 1946 ,_j

Re I, James, L, D,
state Howlth Commlssioner -
Jeflerson City, !ilssouri

Attention: lr, Warren £, Lofton, Supervisor
Divigion oi Food & Drugs

Dour Sipg

Wo are in recelipt of‘your rejuest for our ofiicial
opinion in whieh you present the following yuestions:

lay the Young len's Christlan Association
of St, Louls and &5t, Louis County be con=-
sidered a hotel, within the meanlng of Hec~
tion 9931, 1, 4. Mo, 19597

If its buildings muy be considered hotels,
1s the Young tien's Christian Association
exempt from the payment ol the license fces
provided by the state Hotel Inspection Law?

attached to your lotter is correspondence from the Busi-
ness Secretary of the Young Men's Chrilstlan Association in
Ste Louls, statling that while the organization hes no objeo-
tion to the payment of the required fee, or the 1lnspections
made. tlcreunder, yat there was an objection to the desipgna-
tion of thelr bulldings as hotels, us defined in tho Hotel
Inspection Law., The correspondence slso states, "our room
and dormltory facilities, which are avaullable on a membership
basis and 1n sowe Ingtunces to poverty-stricken or otherwlse
under-privileged pergons, are provided und function purely as
an incident to the religlous, charitable and educational pur-
poges of the Y ,Li.Cene'

These facts, tégether witih those which will be pointed
out later as appoaring in cascs previously determined by. the
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Suproeime Court oi Mlssourl, form tihe basls for determination
of whether such activities come wibthin the liotel Inspection
setb, wrticle 6, vhupter LG, ¥, 3, o, 1959, :

Section 9931 of suld .rticle provides:

"That every bulldlng or other structure,
kept, uged, waintalwned, advertiged or held
out 1o Gthe public to be a pluace where sleep-
ing sccommodations are urnished for pay to
tranglent or perwsnent juests, in wiich ten
or uoere rooms are furnighed for the acoommuow-
dation of such guests, whether with or with-
out meals, shall for the purpose of this
article be deemed a hotel, and upon proper
applicution the {food and drug comamlasioner
ghiell issue to usuch above dosoribed business
a llcense to conduot a hotel: Provided, that
1t shall be unlawful for tho owner of any
guch building or othor struceture to lousse or
let the same to be usged as a hotel untll tie
game has been inspected and approved by the
food und drug commissioner." (umphasis ours,)

In State ex rel, t. Louls Youny lMen's Christian Ass'n,
v, Gehner, 11 &, W, (2d) 80, which was a proceeding to guash
certain assessments agalnsbt real estute in ot. Louls owned by
the 3t, Louis Young Men's Christian Agsociution, an agreed
gtatement of facts discloses the extent of the use oif the
Y.i.Ceh, bulldings by both wenbers and nonmembers of the as~
sociatlion. Frow thege facts 1t appears that therc are several
hundred rooms in such use. Iu considerution of the yuestion.
before it, the court stated, l. c, 37-38:

"The by=-laws oi relator provide that full
mombership in the assoclation ig reguirced be-
fore onc nay rent & room, Yet the record dis-
closes tliut this by=-luw has been ignored, for
relator hus rented its rooms to men from other
cities, other stutes, and other countries, who
mey well be termcd trangients in 5t, Louls,
some of whoui pald, but others showed no dis-
position whutever to pay. * * * f1rue, some
of the occupants of the rooms clailwed they
were unable to pay, cud did not pay, and doubt-
less never will pay, yet thore wus an obliga-
tion to pay, und relator accepted of pay when
offered by these partiesg, some of whom were
nonregsidents of the gtate., Relator in each
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building has helped many persong, nany of
theér worthy; but such coummendable acts do
not uwuthorize us to attenpt to change

cither the statute or Congtltution for the
benei'it of relator, The furnishing of

nealg and rooms Lree ol charge may well be .
termed charity; but te renting of tihose
rooms o persons not uombers of relator,
tae‘?urniahinb of meals LO persols NOG ileil=
bers of relator, and the oporation of a
burber shop, tallor shop, and soda fountailn
for all those who cared to patPOLiZB then,
arc buglness enterprises; * * * * (Umphasis
Our39)_

The Suprene bourt, at a latoer uute, in 3t. Louls Young
Men's Christian Ass'n. v. Gehner, 47 . W. (2d) 776, cven
more specifically determined the guestion at hand, Al'ter set-
ting out s desoription of the three lurge buildings occupied
by tiie Young Men's Christian Assoclation in'8St. Louls, in
which the court pointed out that there existed accommodations
for approximately 740 persons, the court stated, 1. c. 778:

"It ig clear from the record that plaintlff
i, in effect* conductlng hotels or boarding
houses. "

As we read Section 9951, supra, it is suificient il a
building be kept, used or maintained for the accommodation
of transient or permanent guests, wlth a total of ten rooms
or more, whether advertisement is made of tUat fact or nct.

It is apparent, thelefore, that in answer to your first
question, the Youns Men's Christian Agsociation, which is
maintaeining or keeping a building of wmore than ten rooms for -
transient or permanent guests, is operating a hotel, within
the meaning of the Hotel Inspection Law, -

With reference to your second qguestion, it is necessary
to consider the followins; constitutional provision and statute.

Section 6, irticle X, of the 1945 Constitution provides
as follows: :

"All property, real and personul, oi the
gtate, countles and other politlcal subdi-
vislons, and non=proiit cemeteries, shall be
exempt from texation; und all property, real
and personal, not held for private or cor-
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porate proifit and uged exclusively for re-
ligious worship, ror sohools and colleges,
for purposes purely charitable, or for
ogricultural and horticulturul socleties
may be exenpted from taxation by sgeneral
law, All laws exempling from btaxation
property other than the property enumerated

. ~in this article shall be void."  (iwphasls

- ours.)

In pursuance to the commission graunted by thils section,
the General sssembly has enacted liouge vommittos substitute
Tor douse Bill Ho., 471, 1n section 5 of thig ,ct we Lind the
following exewmption, which applies to institutions sush as
those wentioned supra:

"The following subjscts shall bhe exempt from
taxation for state, oounty or locul purposes:
k% Bixth, all property, real and personal
actually and regularly used exclusively rfor
religious worship, for schoolg and colleges,
oy f'or purposes purely charitable, and not
held for privatc or corporate profit shall
be exempted from taxation for state, city,
county, school, and local purposeg; provided,
however, that the exemption hersin granted
siinll not include real property not wctually
uged or octupled foxr the purpose of the or-
canlzation but held or used as investment
aven vhoush the incone or rentals voecelved
thierelfron be used wholly for roliious, edu-
sational, o¢ clharituble purposes," (uuphasis
ours, )

Both the congtitutional provision and the ..ct mentloned
above exenpt only property, roal und personal, of exclusively
religious and purely churltable orgenizations {rom taxation.
It is unnecessary for us to decide whether the Youny Men's
Christian agsoclation ig an exclusively rell;ious or purely
cuarltuble orpmanization aiunco, as 1g lubter nointed out, a
license fee 1g not o properiy tai, :

Section 9983, K, 4, #o, 1959, provides as rollows:

"ihe foe for liceuses to conducet a4 hotel in
bhile stube shall be three (§5,00) doliars, ex-
cent hobtelg conbtuining Cifteen rocons and less
than twenty ior the wecommodstion oi (uests,
the licensge fee shall be five (y¢5,00) dollars,
and hotels contalning btwenty rooms aind less
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tiian thirty for the cccommodation of suests
tie license fee shull be ten (,10.00) dole
larsg, and hotels contalining thirty rooms

and lessg than forty for the wccommodatlon

o' puests the license fes shall be Lifleen
(+15,00) dollars, und hotels containing

forty rooms ung less than ity for the ac=
commnodation of suests tihc license fee shall
be twenty ($80.00) dollars, and hotels con-
taining ifty rooms and less than seventy-
five for the accommodation oi guests the
license If'ec shall be twenty-iive (425.00)
dollars, and iaotols containlng seventy-iive
vooms and less thau one hundroed for Lhe
peecommodation ol puests the license fee

shall be thirty (450.00) dollurs, and hotels
contalining ono hundred roowms and less than
two hundred for thc accowmmodation ol guests
the liccnse iee shall be thirty-ilve ({35.00)
dollars, and hotels contulning two hundred
rooms and lesg than three hundred ifor the ao~
commodation of suests the license fee shall
be forty ($40,00) dollars, and hotels con-
talning three hundred rooms znd less than
four hundred for the accommodabion oi juegts
the license fee shull bo forty-{ive (45.00)
dollurs, and hotels contuining four hundred
rooms and more for the accommodation of gucsts
the licenso Teo sitall be {ifty (,50.00) dol-
lorg; which shull be puild to the Tood and
drug comiissloner before suld license is is-
sued, and seid license shall be kopt in the
oiri'ice of suid place in w consplecuous manner,
properly frumed. suld License way be revoked
by the commissionor at zny tiise when the law
or iepulations aie nobt belng complied with.”

1
Ag polnted out in Sbute ex rel. 5b. Louig Youag Men's
Christiun dssocliution v. Gehner, supva, the ronting of rooms
is a "business onterprige," and a bax ow sucu «i enterprlse
would upparently not be a "property tax."

Stuebe ex rel, Lilssouri Portland Comeut Co. v, smith,
538 Mo, 409, a dscision by the lilssouri Supreie Court, points
out the various classes of taxes uud the application of the -
exempbtions seb out in Section 6 oif ~rticle X of the Constitu~
tion, supra, to such lLaexes. We find the following in the
court's decision, 1. c. 4lo-414;
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oo T4 hus been sald biaat tuxes vall
naturally into three clasges, namely,
capitation or poll tuxes, taxes on prop=-
orty, und cxclises,., 'uixelses, 1o Lhelr
originul seunse, were somethlng cut oiff

frow the price paid on a sale oi ygoods,

as « contribution to the support of zovern-
ment. Tho word howuver lug coune to have a
brouder moanling and includes svery forwm of
taxabion which is not o burden laid di-
rectly upon persons oxr property; in otaer
words, exclsues includo every Lorm.or charg
iapoged by publlc authority foi the purpose
of ralsiny wevenue upon bhe periormwince of
an act, tio snjoyieut of u perildbﬂ,‘Or
the uHL&Ulﬂ in an OOuupathﬂ. "

It will be observed that tiie cxouptions
grantod by the Constitution and tho sbate
ute, supru, are llmited by express bteris to
the real und personal property of the seve
eral bodles mentionsd, Accordingly, ..rbti-
cle X, Section 6 of the vonstitution hus
been held to have no upplication Lo col=-
loterul inheritonce taxes (JSbobe ex rol, v,
Henderson, 160 o, 190, 80 5, . 1099), nor
o licem io foeoy (ut‘uL Ve Digtilling Coe,
256 lo, 219, 159 u. , 405). 4nd we think
in this instauue tie gbutute does not lime-
pligo upon the coustitutionusl provision
pointed out, por violute the stulute relied
oi, aid is volid."  (waphasis ouls.)

Since weotlon 9933, supre, speciilcally provides a
"license ree,™ it obviously 1s not alcecbed by the constitu-
tional provi31on or House Commitbes substitute for House Bill
No, 471, msewntioned sbove.

In Salvation .ray ve Hochn et ul., 188 5. . (2u) 826,
the dMissourl sSupiene Court agaln points oul the wanner in which
the Young Men's Chrlstl.n sAssociutlon conducts its enterprlses,
and refers to the cufeoterlia service und thce trausiont rates
chiarged to those occupying roous Lor less than o week as indloa-
tive of services of a cowndrcisl nature. 4 conbrast 1ls made
with the gervices perxiormed by tie sSulvation army. The case
has no application to the juestion of uu exemption for a 1li-
cense fee, but ls mentioned because it conil'irms the views of
the Supreme vourt as to the faects set out in the case of State
ex rel, v, Gehner, supra.
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4 reference to declsions in other states roflects deci-
sions in hermony with Stute ox rel, lilssourl Portlund -ement
Co, ve omith, supca. 1n fentucky, where the constitutional
provision excmpts chorituble institutions themselves, rather
than their real or personal property, tho Kentucky Court of
Appeals hold thst guch exemption did not apply to a regula-
tory fee charged for the deing of certuin husiness or for

the supervision of' vehieles on the highweys. In that case,

Gruy ve dethodist wpiscopual Church, South, Wildows wmnd Orphans
liome, 114 =5, We (2d) 1141, the Home claimed an excuptlon from
the payment orf the fec for reslstretlon of a motor vehicle
vitder the laws of Kenbucky., In denying this claim, the court
gtoted, 1. c. 1144-11405:

Wihe peinciple enunciated in the Torecoing
cuses ls well stuted in 26 H.C.L. pe 17,
section 4, vy follows: ‘'some overmuenbg
derive considerable revenue Irom a judicious
exercise of the power ol ropulution; butb
since o tux 1s o choarge imposcd for the pur-
posge of rulsing revenue, a charge peimarlly
lmposed for the purposs ol regulatlion ig not
a boex, und 1s not subject to the conatitu-~
tional limitatlons upon the power off taxa-
tion, * * * I the primary purpose of the
leglislature in impoging such a charge is to
resuluto the occupation or the act, the
gharee 1s not a tax even if it produces
rovonue for the public,' 5ew, also, Chad-
dock v. Doy, 795 dilch. 527, 42 N,w, 977, 4
LReae 809, 15 sm, 4G, .iop. 468, :

"ig bearing sonswhat on the juestion at is-
gue, it mizht be pointed out thut we have
held that public institutions and public
churitiss wure not exciupted from the payment
of speclal nssessments (strect iLuprovements),
although their exaction, Tollowed by a Lfall-
ure to pay, creates o lien on the resl prop-
erty. 4n the case oif City or L. Sterling
v. sonbgoner: vounty, 162 Ky. 657, 103 3. W.
952, 953, 44 L.i,o. Nes., 57, in discussing
thls juestion, wnd with dircect rerlfereuce to
gection 170 of tie Constitution, wo sald:
""Mis constitutional cud statutory exemption
from taxabion only reilsrs to general ad va-
lorem o property toxos thet may bo levied by
the state, olty, county, or tuxing district
under authority ot law.!

* ok kK K %k
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"We, thererore, aeclare bthe rights of tLhe
poerties to thls coutroversy to be: The
appellant should replister the car ol ap-
pellee upon the nayment ol the fee {or
such reglstretion in the effceet when it is
sought to obtaln o certificate, upon sp=-
pellee's showing title, and in other re-
gpects complying with the motor vehicle
vogistration law then in ciffesct, ~ F % u

CONULUSI0N

In view of the avove authorities, it is our coneclusion
thot the exemption Ifrowm tuxution set oul im seetion 6, article
4, of the Hiwssouri Gonastitution or 1945, snd in iouse Com-
wittee Substitute for liouse Bill Wo. 471, does not cgempt the
Young wion's Uhrigtlun psgsocliation of 3t. Louis irow the pay=-
ment of the hotel license Tees reyulrea by Section 99383, Re 3.
Ko, 1959,

Regpectiully submitted,
ROBARY Lo HYDER
Agaistant Attorney General

APPROVED

Jo B TLYLOK
attorney General
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