TO",NSHIP:

‘Not authorized to appropriate township funds to make
deposlt in county treasury of sum fixed by coutity court

as probable amount of damages to landowners in a pro-
coeding on petition of 12 freeholders of township to
establish road ordered established at cost of petitioners.

danuary 10 1046 : E [)

1t 5‘?

ilonorable David &, Impey
Prosdcuting Attorney
Toxas County

ilouston, liusourl

Veny Sirvrg

itecelpt of wyour request for an oplnlon from this

depargnent is hereby aclnowledged, which reads as follows:

"I request the opinion of the Attorney
General whether the trustees of a
township 1n a county under +township
organlzatlon may appropriate township-
funds to mako tho deposit 1ln the county
treasury of the sun fixed by the County
court as the probable amount of damages
to land owners 1n a proceeding on the
petitlon of at least twelve freeholdors
of the township to establish a public
road ordured ostablished at tho cost of
the petitioners.

The sltuation reoferrod to in your letter 19 covoroed

by Soction 8475, H, S. Ho. 1939, which provides:

"When the petition rocuiroed by section
3474 of this article 1s prusented, upon
proof of this notice having boen glven
as roquired by section 8474, and if no
remonstranco, as horeln mentloned is
presonted, and 1f the notitioners slve
the right of way for sald proposod ro#d
or pay ilntvo the counbty troasury an
amount of money eaqual to tho whole
amount of damages claimed by landowneors
through whose land sald proposed road
would run, tho court must, wlthout
discretion to do otherwise open sald




Honorable David i, Impey = 2

road and the court shall thereupon
proczed as ln thls sectlon herelnafter
provided 1n cases whaere upon & hearing

the court finds 1t nocessary to estabe
lish a road; and if a remonstrance be,
progented, signed by twelve or nore
frooholders residing 1ln ths municilpal
township or townships through which 1t

1s proposed to establish said road,

three of whom shall reslde in tho im-
medlate neighborhood, the court shall
hear such witnoss as the reaspective
parties may produce 1in regard to the
publlc. necesalty, practicablllity and
probable damagos, 1f any claimed, to

the owner of the land through which 1t

is proposed to establish sald road, and
the expenseo of oestablishing end build-
ing same, includlng bridges and culverts
therein; and 1f the court, upon the hear-
ing, shall {ind tho facts in the cese do
not justify the o»stablishing of the road
at the o:xpense of the county or of the
potitloners, theo proceedings shall be dis-
raissed; but 1f tho court upon said hearing
shall find the facts do justify the sestab-
lishlog of sald road, either at the ex-
pense of tho county or of the petitioners,
or both, 1t shall make an order accord-
Ingly. IT tho court iinds it nocessary
to establish sald road at the expense of
the county, or 1f it be found nocegsary
to ostablish samo glther wholly or partly
at the expense of the petitionsrs and
sald petitioner E%i into theo county
troasury, on or boi'ore a time to be fixzed
by the court, tho probsble emount of
dameprés, ascertained as aforesald, or a
sum to be fixed by the court, to the use
of the owners of said lends, then, in
elther ovent, the court shell make an
order directing tho dounty highway engl-
nosr, within sixty days thereafter, to
view, mark out and survey such road, take
all relinqulshments of tho right of way
of those who will givo the same, and take
the names of all owners of land, through
which sald road nay run, and who have not
glven or will not glve the right of way,
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and tho amount of damages claimod by
eacir ona separatoly, togother with a
description by section and subdivision
thereof of the lands of eachh ownar

sought to be taken, and also the
engineer's ostimate of the cost of
bridwuu, culverts and grading that nay
be nocossary upon such road, and shall
roport his proceeding in the premlses,
together with hils survey and plat of

said road, to tho court within the time
last above providsd. If 1t shell appear
from sald report that the right of way
has beon secured, and deocds thereofor
filed, or that the damages clalmed do

not excooed the amount offerod by the
court or deposited by the petitioners ag
aforesaid, or both, tie court cthall order
the road establishod. All rolingulshe-
moenta, deocds and plats of said roads
shall bo by tho highway englneer filed

In the office of the county clork and
shall be prosorved as public records, and
8ll such doods shall be fllod and veocord-
ed in the office of the recorder of daeds,"
(Undorscoring ours.)

Upon a thorough readlng of thils sectlon we can find
no provision whoroby thoe trusteces of a townshlp are authorized
to pay into the county troasury a sua of monsy estimated as a -
probable amount of damages to 1anoowncrs In such a procooadlng
as 1s pregentod by your wrlting The section provides rather
that the "sald petitioners pay into the county trsasury, on or
before a time to be fixed by tho court, the probable smount of
damages, ascertalnod as aforusald, or a sum to o fixed by the
court, to the use of the owneors of sald lands,” which provision
ls exclusive and falls under the well known rulo that "the ex-
presslon of one thing 1ls the exclusilon of another," which rule
1s found most rocently in Hissourl in the case of Htate v. Smith,
1il 8., W, (2d) 513, 1. c. 514,

A township board canunot undertake to do that which it
is not authorizod to do by law., Tho recent cass of Jonsen v,
Wilson Townshlp, Centry Coanty, 145 5. W, (24) 372, 1, c. 3574,
holdss

Wi % 3% A townshlp board functlons nét as
a coart of broad jurisdiction but as the
agont of the township with llmited autinorlty.
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Consaquently, 1t 1s oven more essentlal
that 1ts authority bo oxcerclsed 1n

strict compllanco with the powers granted
to 1t, OSuch a board comes undor the same
rule as a county courte A county court
1s only the agent of the county with no
powers except those granted and limited
by law, and like all other agonts, it
must pursue its authority and act within
the scopc of its powers. Ctate ox rel,
Qulnecy, otce., dy., Cos v. ilarris, 96 lo,
20, 8 3. V. 794, 3 & #" .

V'e can flnd no constltutional or statutory authority

under which a townshlp board may appropriate township funds
Tor the purpose described in your requsest.

Conclusion

It 1s, therefore, the oninlon of thls department that
in a proceeding on tho petition of at lsast twelve froeholders
of a townshlp to establish a publlic rcad ordered ostablished at
the cost of the petitlonors, the sum fixed by the county court
as the probabls amount of damages to the landowners should be
deposited by saild petltloners, ‘ -

It 1s our Turthor opinlon that the trusteses of the
township in a county under township organizatlon may not appro-
priate townshilp funds 1n the proceeding aforementloned,

Respoctfully subnltted,

J, HAUTIN ANDISRSON
Asslstant Attorney General

APTROVEDS

J. iy TAYLOR
Attorney Genoral

JUAIEG




