TAXATION AND REVENUE: Determination of net inéome of pawnbrokers
under House Bill No. 948 of the 63rd General
Assenbly.

bILED

Octouer 28, 1946 ' ‘f;éi'///
ik

iLr. Haskell Holman, sSuperviso
Incosie Tax Unlt '
pivision of Uollection
Nepartuent of Kevenue
JeiTerson City, ilssourl

Dear Sir:

Reference is mude to your lotter of recont dote, re-
gquesting un official opinlon of this oifice, and reading as
follows:

"It is respectiully re;uested that you iur-
nish thls department with wn» opinion elari-
fyling and determining the meaning of the
words 'net income' as aepplicable to pawn-
brokers under Mouse Bill 948, Section 2 (a)
vhich roeads as follows:

Nl

"'The term "credit institution" means overy
person, firm, partnershlp, or corporstion
ensuged principally in the consumer credit
or loan business in the smakling of leans of
money, credlt, ;soods, or things 1n action,
or in the buying, selling, or discounting
oi, or investiiy, in, negotiable or non-
neiotliable instruments given as security
for or in payment oi the purchuse price of
cousumer :;z00ds, Without liwiting the gen-
erullty of the rforegoin:, the term "credit
institution® siall iunclude persons, firns,
partnerships, und corporutions, operuting
or licensed under the "small loun luws' of
this stute, or under the luws oi' the state
relating to "loun and investuent coupanies',
and pawnbrokers, but shall not include banks,
trust companies, oredit uuions, insurance
companies, mutual savings and loan ussocia-
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tions, bulldinb and loan associations, or
real estate mortgage loan companies,.''

The "net inoome" of taxpayers subjeet to the provisions
of House Bill lNo. 948 of the 64rd General Assembly 1is defined
in Section 5 oi' the 4ct mentioned, from which we yuote:

"(a) ‘'Not Incoime' means “rosg income as
defined in paragraph (b) of this section
minus the deductions allowed in paragraph
{¢c) of this section. ‘

"(b) ‘'Gross Income' includes all gains,
profits, earnings and other income of the
taxpazer derived from sources within the
Gtute of liissouri, during the income period,
including but not llulted to intcrest from
oblizations issued by the United States Gove
ernment or any political subdivision or any
instrumentality thereol, or any stute or
- political subdivision thereol, or digsued by
any foreign country or natlon or political
subdivision thereof, all rents, compensation
for services, commissions, brokerase and
other fees, all gainsg or profits from the
sale oy other disposition oi' any property,
real or personal, tanglble or intangibdble;
and all recoveries on losases sustained in
tile orxdinary course of business subseguent
to the effective date of this Act; provided,
however, thut recoveries on such losses sus-
talned during any prior income period within
which thie deductlons, as permitted by sub-
section (c¢) of this section, exceed the tax-
payers' gross lncome for said income perlod,
computed 1n accordance with this subsection,
shall not be included in the taxpayers' gross
income for the income period in which they
were receoived to the extent of gsald excess.
Dividends received on ghares of stock of any
credit Institution llable to tax under this
Act shall not be included in ross lncome.

"(¢) In computing net income there shall be
allowsd as deductions gll ordinary and necesg=-
sary expenses puid or incurred by the taxpayer
during the income perlod in carrying on its
trade or business in tlie State or Missourl,
Without limiting the generality of the fore-
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golng there shall be aullowed as deduction:
a Ieasonable alloviance ror salaries and
other cousipensation for personal services
actually rendered; rents, repalrs, bad
debts and debts ordered to be charged off
by the Commissioner oi iinsnce; interest,

- cogb of insuratice aud advertising; all
taxes pald or uccrued during the income
period to the United States and all taxes
pald or acerued on real estate to the State
of Migsouri or any pollitical subdivision
therseol'; all countributions pald or accrued
pursuant to the Uneuployment Compensation
Law of lilssouri; reusonable ullowances for
depreciation and depletion; amortization of
premiums on bonds, débentures, notes or other :
'gsecurities or evidences of indebtedneas; a -
reagonable allowance for payments cr contril-
butions to or on account of any pension or
retirement fund or plan for its oificers or
employces; contributions to any corporation,
assoclation or rund organlized and operated
exclugsively for religlious, charitable,
gelentific, literary or educational pur-
poses, no part of tie net carnings of which
inure to the beneilt oi any private share-~
holder or individual to au awmount which
does not exceed five per centwa of the tax-
payer's net income as computed without the
benerit of this deduction; losses from the
sale or disposition of any property, real
or personal, tangible or intangible; and all
other losses sustained during the inconme
period not compensated for by insurance,"

You will note thut we huve eumphasized the words "taxpayert
and "its" in the lLoregoliny guotation. e have deemsd it ad-
vigable to do g0 by reason of tihe pecullar conditions which
surround the operation of the pawnbrokeragze business. It 1s
" our undérstanding that pawnbrokers operate im a dual capacity,
that is to say, in aduition to receiving pledges of tangible
personal property upon which loans are made, it is customary
to conduct retall mercantile operations in connection with the
same business. It is our further understanding that the mer-
chandlse offered for sale at retall 1s acqulred from two sources,
namely, the forfeiture of guch plecdges as have been the subject
of loans which remain unpaid beyond the contractual period,
and wholesale purchases made in the normal channels of trade,
such as aroc used by other mercantile cgtablishments retailing
similar types of merchandiss.
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With these peculiar features o the pawnbrokerage busgi-
ness kept in mind, we huve further exainined other provisions
of Illouge DBill No, 948 oi the 63rd General isssembly. We find
the term "taxpayer" defined in paragraph (b) of Section 2
thereol, in the Tollowing lunguage:

“fhe terim 'tuxpayer' meansg any 'Credit In-
gtitution' subjeet to uny btux lwmposed by
this sct."

Thot pawnbrokers are included within the taxing provisions
oi the act appears rrow the iollowing ¢uoted portion of para-
graph {(a) of Section 2, wherein we ©ind the following language:

moE R R yithout limiting the generality of
the foregoinyg, the term 'credit institution'
shall include persons, firms, partnerships,
and corporations, operuting or licensed .
under the 'swnll loun laws' of thls state,
or under the laws of this state relating to
'loan and investment companies', and pawn
brokers, but shall not include banks, trust
companies, credlt unions, insurance companies,
rnutual savings ond loan associations, bulld-
ing and loun associations, or real estate
mortgaze loan cowmpanlies.t”

With this in mind, it seems to us that the incorporation
of the terms '"taxpayer' and "its" in those portions of the ..ct
guoted supra, relating to the determination or net income, can
refer only to such business operations as are included within
the term "credit institution® as defined in the act. So, read-
ing the procedural provisions roleting to the determination of
net income, it becowes apparent thut the sct seeks only to tax
thogse business Qperations(as are comprehended within the term
"pawnbroker.”

The term "pawnbroker'" hos not been the subject of a Jjudi-

cial definition by the appellote courts cof iMissouri, However,

we do I'ind the rfollowing definition therseof in 31 Words and
Phrases, Perm. ld., poge 446: '

TThe word 'pawnbrokKer' has been vauriously
derfined as any person whose buginegs or oc-
cupution is to take or receilve, by way of
pledge, pawn, or c¢xchunge, any goods, vares,
or merchandise oxr any kind of personal prop=-
erty whatever, as securlty for payment of
money loaned thereon., One who makes & bugi=-
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neas of loaning noney for interest and re-
celves personal property in Sacurity for
the payment of the same, ¥ * * n .

In addition, the sale of unrecdeemed pledges taken in by
one who hud ceised to operate as a pawnbroker has been held
to amount to the conduet of a pawnbrokerage business, as ap-
pears fron the further deifinition oif the term in 31 Words and
Phrages, Perm. £d,, page 4406:

"A porson who hud formerly taken in goods
upon pledge, bul who hud ceased to do so,
8t11l continulng to sell the unredeemed
pledpes, is & pawnbroker, and as such sub-
jeet to the bankrupt laws. hawlinson Ve
Pearson, 5 farn. & Ald. 124,

That the Lezislature had in mind that sueh sales congti-
tuted an integral puart ol the povinbrokerage business appears
from that portion of paragraph (b) of Section 5 of the Act,
rclating to ;rogs incowme, which reguires that tiere nust be
included therein "all gains or wrofits frow the sale or other
disposition of any property, roal or poersonul, tangible or in-
tangible.” :

That the tax impoged under House Bill No. 948 oi the 63rd
Goeneral Asseubly is orne exacted ifor the biiVilbbe of exercis-
ing the Iranchises of the vurlous types of businesses men-
tioned therein appears from pavagraph (a) of Section 3 of the
Act, which reuds us follows: . )

"ivery credit instltution as herein de-
fined shell be subject to an annual tax >
Tor the prilvilege of exercising its fran~.
chise within the State of lilsgsouri, ac-
cording to and measured by 1ts net income
pursuant to the provision of this iet.”

Since the tax is ilwmposed upon the privilege of exercising
the {ranchise of pgwnbroker, 1t geemsg clear that the "net in-
comé"™ to be usged in couwputing such tax mugt relate solely to
that derived from the businegs which is subjJeet to taxation
under the iAct. Applying this rule to the delinition of "pawn-
broker," quoted supra, it secems that only such net income as
is derived rfrom the oper=tion of the bus1nasa of’ pawnbroker
should be used in compubins the frurnchisc tax imposged by the
provigions of the sct. This would nsces s&rily exclude from
such computution the net lncome earned as s rosult of conduct-
ing the ordinary business of a retull merchant, even though
such aother business be conducted in connection with the pawn-
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birokerage operations, but would include lntesiest recelved for
loans mzde, tojether with the profit realized upoi the sale of
unredeemed plLdPeS.

In determining the prorlt reuwlized upon unredaemed Pledges,
it would, ol course, be necessary to allocate tu such sales the
proportionate part of tiie ordinary buslness oxpeusges lncurred
in making such sales, These expelses would be groperlyvde-
ductible undei the provisions of paragraph (¢) of Section 5 of
the 4ct, and' would be in accordunce with the bookkeeping methods
to be enployed by taxpayers viloge incoie is derived from sources
partly within and partly without the State of iiisgouri, with re-
speet to which the .ot provides in purugraph (a) orf section 5,
in part as ollows:

n ok X * wheore income of taxpayer is derived
partly from sources within the State of liis-
souri w«nd partly {rom gources without the
state of ldssourl, gross lncome, deductions
and net income shall be computed on the baosis
of u separate accounting method."

To construe the provisions of the act otherwise would sub-
Jjeet to double taxabion that portion of the taxpayer's opera-
tions as is represented by uhis dealings s a merchant. His
stock of merchandise acguired through ordinary wholesale busi-
ness channels lg subject to tax under the provislons of H,C.3.
H.B. No. 536 of the 63rd Gonervl Assembly, relating to the taxa-
tion of merchants. Uouble laxstion is not [avored and is not
to be presumed. Sec Wood v. Dueser, 164 3. . (Bd) 303,

CONCLUSION

In the premises, we are of the opinion that the tax imposed
under House 3ill No. 948 of the 6brd General .ssembly for the
privilege of exerclsing thoe Irauschige of u pawnbroker 1g to be
computed by including in the gross income the intervest received
from loans, btogether with the gains derived fron the sale of un=-
redeemed pledges, less the ordinary business expeunses incurred
in the operatlion ol such business, and that in the event such
pawnbroker also ongages in tiic business of a merchant, the pro-
-portionate part of such sxpenses should be allocuted to the gross
incone derived from the sgources uentioned, buased uponr the ratio
existing beotween gross incowe Irom cach source.

fdegpectiully submitted,

APPROVED: . WILL F. BisRY, Jr.
© Assistant Attorney General

Jd. He TAYLOR
Attorney General
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