
TAXATION AND REVENUE: . r~iabili ty for taxat.ion of royal ties re­
ceived fro;m lease of patent. 
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Jtr, Haskell Holr.w.n, ,';~uporvisor 
l:ntan;;iblo Porso:a.al Property 'l'ux Unl t 

/'7 
Division of Collection · 
.<)opa:r>tnell t :)f Hevonuo 
Jo;reroon City, ~i8co~~i 

Dcnr Sir: 

Refovenco is made to your lettor of recent dnte, ~c~ucst~ 
au official O~)lnlon of thio oi'flco, o.nd 1'onllin; as follovm: 

11 It ia 1~oquos ted tho. t you .Ploas c f"Ln.'l1lsl~ 
this Departuent with an opinion as to 
w?wtl:o:e l"o;:,ro.l tics t•ecol vod fl~oJ±l a lease 
of n patent nhould be included ln the in­
to.ngi"JJlc pz~oporty tax, ~::w sot fo:Pth in 
lt\)USC 1':111 _,;'dGG, of the pl'esemt I.Jirsor~Pi 
G·enc:t•t:tl Assembly. 11 

:;~.c.;;:.~~.Fl. 8GC, of the Ci3rd General AsseFibl~}', p:t:'ovillo~J 
t~lG cor1.pleto cchc~~"!O fora tL.e assossmont, levyinc: and colloc t lon 
cf propin'ty tax on intru1c;lblo personal propel'ty. IYwhF1o:.:l 
t~_Lo:;_oe:tn is ~iu!JsoctJ.on (n) oi' [;cctl.on 1, i7hol'oln Hintox:;i;U)lo 
po:t'Bo:t1t-:\l proport~r11 i:J def:Lned. Ducl1 defini 'cion appoe.r'c in ·L;ho 
follGWiD.:,_; la.n:_;UO..t~C: 

11 l11ts.n,,~iblo personal propel"ty means r!onoys 
on t3_eposit; bonds (except those w>dch unc·.o:r> 
tho constitution Ol" la:us o:L' the l!ni'cocl ,Jtatics 
>my not be r!mde tho sui:J;ject of o. propo:pty ta:x 
by the State of ~.'liqsol<.ri); ce:t'tli'lcnt~os oi' 
indebtodhesa (obho1' tl:t.a:n cnDito.l note;r~ isr:nwc1 
by banks oP tX>u.s t ·companion); notes, do1)on­
turcs, annul tics, accountu l''ecei vablo; concl.i­
tio:nal sales contracts (n>tich have incol"'"Po­
Patecl the:roin p1'o~1:1ses to pay) and :r•oal -
estate an~~~ chattel mortt.~D,..:_;es ." 

It, t;hoPeforo, bocor,1es of vrL10 h;Tportance to c"Lotor; :l::1e 
w}~ethol' cr not "royalties" a1~e lnclul!ed 1:Jitl1l:t1 the statutory 
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definition of "intangible personal property." 

'Ehe followinc; <lefini tions of the terru ttroyal tiesH ,are 
found in Words and Phrases, Vol. 37, rermanent r.;cUtion, page 
809: 

"A royalty is a tax or duty paid to the 
owner of a patent for the privilet:;o of 
mnnufacturlng or usinc the patented article. 
Uubentha1 v. ·Kennedy, 39 N.W. 694, 695, 76 
Iowa, 707. 

ntRoyalty,' applied to patent, is tax or 
duty, paicJ. to owner of patent fol" pri vilet;e 
of manufacturing or usi:nr:; patented article, 
but may be applied to nonpatentab1e improve­
ments. Volk v. Volk I.lfG• Co., 126 A, 847, 
349, 101 Conn. 594." 

With these definitions in wind, we have re-exrunined the 
statutory definition of 11 intanr_;ible pol"sona1 pl"ope:r>ty~ set 
out supra. 'The contract providinc; for the royalties arisine; 
from the use of a patent is, of coul"se, not included within 
eithe:t., "moneys on deposit,n "i:Jonds, 11 11 co1"tificntes of ln-
debtec1ness," "notes, n "annuities, u "conditional sales con­
tracts," or 11l~eal estate and chattel mortsnges.'l \1lo then 
necessarily must determine whether or not such contract is 
included within the definition of the other forms of in­
tangible personal property set out in the statute. 

The followint; definition of "debenture" is found :ln Words 
and Phrasest \Fo1. 11, Perraanent Edition, page 187, citing a 
Missouri ca.se: 

"'Debentures may bo defined as instruments 
under seal, creating a charge accordinG to 
their wordinG upon the assets specified 
therein of the corporation, and, to that 
extent, confel~ring upon the grant0es a 
priority over other subseqw;mt creditors 
or existing crecti tol"S not posDessed of 
such a charge. Under this term, however, 
are often included two other variotios of 
instruments which do nbt a.nsv:er this 
defini tlon stl"ic tly. Ther·e are consequently 
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three varietlos of debentures~ I. Instru· 
ments which do no·c con:fcl' a. charce, and 
·which are no thine mo:ee noP loss tl1an ol'c'J.ino.:t•y 
rJonds uncl ou;_;ht to be so styled. II. !Je-
bentul•es in the tt>ue anc.l. proper sense. III. 
Inst1•unwnts \Yh.i..ch contain· Y:10l'O than a moPe 

chargo, which al'C mort:.~a::.;os ln fact, nnc1 which, 
fro:m possess ion in o.ddl tlon thereto, the clw.r­
actcristics of debentures may be for convonlonce, 
m~d often aro, ·called mort;·_,;ar;c debontut>es. Lol"imer 
v. HcGr•oovy, 84 ,3. -;;_i. (2d) ()6'7, 669, ~-~29 T/Io, App, 
97o.n 

Tho following dofinl t:ton of "accounts recoi vnble 11 is 
found in '7ol•ds !.mel l'hl"ases, Vol. 1, Porruanent r;dition, po.c;o 
547, citing a Misoouri cuso1 

11 r Accounts rocel va1)lo, t vJhich al'O runounts 
owing to u credit0r on opon account, being 
in thG natu1•e of 'Cl'Odi ts' cmll. '·oe1•sonnl 
property,' within Hcv. St. 1019,-Soctlon 
18~JG7, D.l'e taxa:Jlo, ·!.mder soc t ion 127GG, 
as A:(ilGndod ·;Jy r.m·1s 1923, p •. 3'75, no. f::it. 
Arm. Sect io:qs 9977, D756 J pp. 8015, '7872, 

· pl•ovidlnc that cePtaln e:nu.:m.ern tod property 
shall bo l:Lstec'l fol' to.xo.tlon, o:,1C. t}w.t every 
othol1 npecloo of ~~<t"oporty not exe•·:1pt sba11 
be returned fo1' to . .xation; ru.le nf ojuGdern 
t;one:els beln,_; ina)lJlioeblo. E~tata ox l'el. 
C.lobe-Loraocrat :rub. Co. v. Uolmor, 1''o., 
nq/l c i", 1()17 ]01° 11 
N '-' :r. u t .. , 0 J .. tJ • 

It in ·ou1' opinion that neither> of tho quoted tle:flnitions 
are bx>on.d enou.f)1 to inclucl.o r:'t contract under \1!1ich royalty 
payments a.I:'O mo.c.1e f'ol" the use of a po.tr::mt .: 8 .. nC. tlmt such con ... 
tr&ct, thorcfol1 G, io not wltl~i:n t~:to stututo:'y definition of 
intunt;;;iblo poPsonal px'oporty. ::.linea t~1C Conora1 Asnor·;b1y has 
not included ln ·cho ouu.;:lCl"at ion of into.nciblo po:esonnl property, 
we ·chink the follovlln~; rule declared l')y tb.o Supl"ome Cour•t o.f 
I/iissouri in Valle v. ~~ieglo:e, 8<!: c·o. 214, 1. c. 219, to be 
applicable: 

11 ·:t .,;. ~" In or•der tho.t property ·mo.y be taxod, 
it nust, by lav·T, be subjected to ta.xation. 
It is not uufficient thut the leGislature 
mieht ha110 subioctecl it to ta."Cation. 'J~he 
st~te y. 'rho §1. ±:.·, '~(. c. £: ll· 2:.1:• co-:-;-•n 
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wha·~ ;_n~operty of tho citL;en sl!.all be cm:­
bl"8.CO('. in hlD 'tax list, nnd thle pPopcl•ty 
is .not nctrJ()(i. ·~{· ·~,~ -;~. 

11 -:: :l· -::· Jt cl.ocs not follow, because it \V'JUld 
be conotitutional to tax both tho propGrty 
and co.pi tn.l stoc1·::- of such c.o;:·!pe.nlos, that both 
nms 1JO assoasoc1 for taxation, o.ltho1..1.~~h :no uct 
of tho conOl"&l asse:nbly authorizes 1 t, 11 

TI ' , t "] ' , n .Ll ., • • 3 ' • 1 .:'rom tiJJ.o qno ec.. flOl'ti lon oi v.!.c D.:)ovo O)J.::no:n, .L'G lrl c car 
t1J.atJ Oj1ly· such pJ,opol~ty as !1ns been su~;;Jcctoc1 to taxation by 
t~l.w Gm:1o1,al Ai3r~embl7;r io liable tlwl,cfo:r 1 and rofoY·encc to the 
quoted port:i.on 0f ;:; .• c.n.L •. ·~ .. f3C.8, of tho 62)~c>cl. ~!-onel'o.l Assc:Llbly, 
indicates tho.t i'Tith 1~'especi:i to lY>yaltietJ of' the type deocrri..1ed 
in yom' lottoP of lnqi.J.iry .• the_c~cnol'al Asser:1i)ly has not nub ... 
joctod. such:~ royalties to taxation. 

In the pl'O~Jlses, we o.Pe ·Jf the opinion tho.t :t•o;:,raltleo re­
ceived .from a lotlSO of a pv.to:nt aJ'C n::1t subjected to the 'lis­
soEri in tru1r:;ib lo po:r•oonal pl,opeJ:•t;;r tn..x. laVJ i:'Ol' the l'oason that 
~uch royaltlu8 a~e not included uithin the definition of in­
tn.ng1ble pe:c•sonal pl..,TQOPty found. in tho act. 

He spec tfull~r r::mbJ:li tted' 

'JILL :''• ~Jr:.?FY, Jr. 
Au sis tant. A ttoFney c:cmernl 

APPf·:OVJ';:D: 

J. .8 •. fJ~~YJ~_J() IL --.. ---
Attor-ney C:·ct!ePo.l 


