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Prosecutine; Attorney; Ray. County 
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Deal" Mr, Hill: 
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This will acknowledge receipt of your request for an off• 
icial ·opinion which reads: 

"May I have an opinion basad on the foll­
owing facts& 

"'l"he Georgeville Special Road District, a 
Special benefit assessment Road District, 
organized under Section 8?10, Revised 
Statutes; 1939, desires to make a. maximum 
tax levy/allowed by law for the year 1946 
to pilrohase machinery. 

''In view of the new Constitution, Article 
10, Sections llF and 12A and the fact that 
.aection 8716, Revised Statutes, 1939, has 
been held unconstitutional, is it possible 
for the Commissioners themselves to set the 
tax levy without ·first havinr; an election 
called and held in the manner required by 
law?" 

You inquire if its possible for the Bos.rd of Commissioners 
of a special benefit assessment road district, organized as 
hereinabove stated in your letter, to make a tax levy C>.s pl"o­
vide.d in Section 8716, R. s. Mo, 1939, without first holding 
an olec.tion. Section 8716, R. s. T.1o. 1939, roads: 

tt 1rhe board of commissioners of any dlstrict 
so incorporated shall have power to levy, 
for the construction and maintenance of 
bvidges and culverts in the district, and 
working, repairing and dra0ging roads in 
the district, general taxes on property 
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taxable in the district, and shall also 
have power e.nd au.thority and be its duty 
to levy s'pecial taxes for- the purpose of 
paying the interest on bonds when it falls 
due and. to CI•eate a sinking fund sufficient 
to pay the px-lncipal of such bonds at mat­
urity; and, whenever such commissioners 
~hall, at any time between the first day of 
January and the first day of March of any 
yca:r, file with the clerk of the county · 
court a written statement that they have 
levied such tax, and stating the amount 
of the levy for each hundred dollars assess• 
ed valuation, the county clerk, in making 
out the tax books for such year shall 
charge all property taxable in such dis• 
trict vli th such tax, and such tax shall _ 
be collected as county taxes are collected, 
Whenever it shall be mnde to appear to the 
state auditor that the board of commission­
ers has failed or neglected to comply 
with this section in making provision for 

· the payment of interest on and the prin­
cipal of bonds issued it shall be the duty 
of tho state auditor, on or before the 
first day of May, to perform and discharge 
the duties of tLte board of commissioners 
in so far a:: it is its duty to levy sp­
ecial taxes for the purpose of. paying the 
interest on and the principal of bonds 
issued." 

The above provision has been held unconstitutional in part 
only. The Supreme Court held the part that authorizes the road 
commissioners to make an unlimited levy for general road purposes 
violates Section 2:3, Article X, Constitution of Missour~ 1875, as 
adopted in 1920. Said section limits the levy that may be made 
by the county court for the same purpose as provided in Dect;ion 
8716, supra, to fifty ( • 50p) cents on the one•hundred ( l~ilOO .oo) 
dqllar valuation of property, even when authorized by a vote 
of the peo.ple and said provision reads; 

"In addition to the taxes now authorized 
to be levied for county purposes, under 
and by virtue of Section 11 of article 
10 of the Constitution of this State, 
and in addition to the special levy for 
road and bridge purposes authorized by 
section 22 of article X of the Constit-
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ution of this state, it shall be the 
duty of the county court of.any county 
in this State, when authorized so to do 
by a majority of the qualified voters 
of any road district, general or special 
voting thereon at an election held for 
such purpose to make a levy of not to 
exceed fifty cents on the one hundred 
dollars valuation on all property with~ 
in such district, to be collected in 
the sruna manner as state and county taxes 
arc collected, and placed to the credit 
of the _road distr-ict authorizing such 
special levy, It shall be the duty of 
the county court, on petition of not 
less than ten qualified voters and tax• 
payers .res1dihg ·~ within any such road 
district, to submit the question of 
authorizing such special election to 
be held for that purpose, within twenty 
days after filing of such petition," 

In holding that part of Section 8716, supra, which attempts 
to authorize the.Board of Commissioners of said road districts 
to make an unlimited levy, unconstitutional, the Supreme Court 
in State vs. Southwestern Bell Telephone Co., 179 s. w. (2d) 
77, l.c. 79, 80 a~d 81, saidt 

"~:. ~:- *Thus it appears that by Sees. 11, 
22 and 23, Art. x, Constitution, and 
by Sec. 8715, R. s. 19~9, Mo. R,S.A., 
the taxable property in special road 
districts is safeguarded as to what tax 
may be levied by the . county court or 
voted by the people, but if Sec. 8716 
is not affected by the amendment of 
1920, then the commissioners of a 
special road district may levy any 
tax, regardless of the amount, if it 
is short of confiscation. 

* * * "" n 

".,~ * ~i-Prior to the adoption in 1920 of 
Sec. 23, Art. X, there was no specific 
Constitution authorized levy in special 
road districts for general purposes 
in the district, and the concrete ques­
tion is, Did Sec. 23, Art. X, by implic­
ation, render Sec. 8716 no longer valid · 

....... 
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as to lovies for gen:tral (tistrict purposes? 

""~~ -):· ~Hie do not think it can be said with 
good roason that, after the adoption of 
i::Jec• 23 1 Art. X, limiting levies by the 
county court for.gonoi>al purposoeJ to 
50 cants on the ~aoo,oo valuation, even 
when a.utho!'ized by vote of the people­
that it was intended to leave in effect 
[)oc, 87:;L6, which authorizes the board 
of comm:tssione:t>s to malre unlimi tad lfJvies 
for the a arne purpose. 'The wisdom of 
tbefJe (constitutional) safeguards (against 
excessive taxation) has beGn fully dem-· 
onstrated by the oxperionce,•Kansas Oity 
:F', s. & 11:. R, oo. v. 'rhornton1 152 uo. 
570 1 loc. c:tt, 5751 54 s, w. 4451 loc. 
cit, 447, 

"(6) It,is true that Sec, 8716 was en­
acted in 1913, and therefore prior to 
the adoption of ,'::lee, 23, Art • X, Col1-
stitution, but 'it is tho duty of the 
courts, to enforce the orc~a.nic law arid 
to brush aside any sto.tute vJhich con-· 
flicts with it, whether it was passed 
befope or, after the consti.tution was 
adopt;od,t Kansas City, F. S, & IlL. H. 
Co. v. Thornton, 152 1</Jo, 570, lee. cit, 
575, 54 s. w. 445, 

"(7) We arc constrained to rule that 
the·portion o:f Sec, 8?16, R. S, 1939, 
Mo. h. s. A. 1 authorizing trw comm­
issioners to me.ke ar1 unlimited levy 
as the1·oin provided for eenero.l purposes 
in the district as therein specified, 
is in conflict w:Lth fjec, 23 1 Art, X, 
of the Cowc:tttution, and is void,'' 

' . 

It is well established that when a stntute is adjudged uncon­
stitutional it is as if it had never been. 'rhis is also true of 
any pru:'t oi' an act ·which is found to be unconstitutional nnd which, 
con~HJC{uently·., is to ·be regarded as having never or at anytime been 
pos&et:;sed of aLy lege.l fo1•ce • 
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In State ex rel. v, E'by, 170·Mo. 4S7, l,c, 525~ the Court 
said: 

"4• There is yet another ground upon which 
I rognrd rolntors entitled to the relief 
they se3lt, and that is I sti'll deem the 
"Beer Inspection Law," as it is commonly 
called, unconstitutional, Judge Cooley 
says: 'When a statute is adjudged to be 
v.nconsti tutiona.l, 1 t 1s as if 1 t had never 
been, Rights can not be bui~t up under · 
it; contracts which depend upon it for their 

·consideration aro void; it constitutes a 
protection to no one who has acted l..L'Yl.der 
it, o.nd no one co.n be punished for having 
refused obedience to it before the de• 
cision was made, And what is true of an 
act void _ill toto is true also as to any 
part of an a~hich is found to be .un• 
constitutional, and which, consequently, 
is to be ror;urded as havinc; never, at any 
tim~, been possesoed of any legal force.• 
(Cooleyts Const. Lim, (6 Ed.), 222.)" 

, t 

In view of tho foregoinc; rule since the Court has heretofore 
·declared that part of ~-Jection 8716, supra, which authorizes the 
Board of Commissionel"S of said. road district to :malro an unlimit• 
ed levy, tmconsti tutiona1, that part of said section is forever 
unconstitutional and cannot hereaftor be considered as authority 
for said Board of Commissioners :making a levy. Therefore, unless 
ther0 :ts soma pPovision in the Constitution of 1945 which grants 
said Board of Commissioners mxthori ty to malw a levy and said 
provision is also self-enforcing, or tho Lee;islatlu .. e subsequent• 
ly thereto enacts legislation conforming to said Constitutional 
amendment au.thorizinc; said Board of Commissioners to make a levy, 
the Board of Conrmissionors of sB.id road district cannot make a 
levy tmde:r> s.ny ci:rcumste.nces. 

You spocificall;y- :mention .Section 12(a) Article X, Constit­
ution of Missouri 1945, as possibly granting s'ucll authority to 
the Board of Commissioners to make a levy, Said section pract­
ically follows Section 23, li.I'ticle X, supre., witi1. this exception, 
that it limits thE;J maximum levy to thirty-five (,35,(!) cents on 
the one-hundred (:;;ilOO.OO) dollar assessed valuation of property, 
F\:trtheJ•more, it includes a similar provision as contained in 
~ection 22~ Article X, Constitution of 1875. Therefore. no 
su.ch authority to make e. lovy is vested in said Board of Corum-
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issioners by reason of Section 12(a), Article X, Constitution of 
JJ1issouri, 1945. 

Section 12(a) supra, readsa 

"In addition to the rates authorized in· 
section 11 for county purposes, 'the county 
court in the several counties not under 
township organization, the township board 
of directors in the counties under town-
ship organization, and the proper adiD1nis• 
trative body in counties adopting an alterna­
tive form of government, may levy an addit­
ional,. tax, not exceeding thirty-f'ive cents 
on each hundred dollars assessed valuation, 
all of' such tax to be collect.ed and turned 
in to the county treasury to be used for 
road and bridge purposes. In addition to the 
above levy for road and bridge purpo~es, it. 
siw.ll be the duty o.f the county court; when 
so authorized by a majofitity of the qualified 
electors of any road district, general or 
special, voting thereon at an election held 
for such purpose; to make an additional levy 
of not to exceed thirty-five cents on the 
hundred dollars assessed valuation.. on all 
taxabl~ real and tangible personal proporty 
within such ctistrict, to be collected in 
the srune manner as state and county taxes 1 
and placed to the credit of the road dis ... 
trict authorizing such levy, such election 
to be called and held in the manner provided 
by law." 

The foregoing constitut;lonal provision follows Section 23, Art• 
iole X, Constitution 1875; which was tho direct cause o:f .the 
Court declal''ing e. part of !;action 8716 1 sup1.,o., unconstitutional. 

You also refer to Section ll(b), Article X of the Constitution 
of 1045, which provides that·nothing in the Constitution of 1945 
shall prevent the enactment of any c;eneral law permittinG a county 
or political subdi vision to levy taxes 1 other that\ ad valorem 
taxes, for it's essential purposes and roads: 

11 Any tax imposed upon such property by mun• 
icipalit:les, counties or school districts 
f'or their respective purposes, ehe.ll not 
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exceed the following annual rates;· 

"For municipa.lities••one dollar on the 
.hundred dollars assessed valuationJ 

"For counties••th1rty•f1ve cants on the 
hundred dollars assessed valuation in 
counties having three.hundred million 
dollars, or more, assessed valuation, 
e,nd fifty cents on the hundred dollars 
assessed valuation in all other oountiasJ 

"For school districts formed or cities 
and towna••one dollar on the hundred 
doll~s assessed valuation, except that 
in the Oity of st, Lou1a.the annual rate 
shall not exceed eighty.nine cents on the 
hundred dollat's assessed value.tionJ 

"For all other school districts•-si:xty .... five 
cents on the hundred dollars assessed val• 
uation. '' 

Furthermore, Section 15, Article X of the Cortst1tut1on of 
1945, defines the words "other political subdivisions" as used 
in said Article X, to include, among others, road districts, 
and said amendment reads: 

''The term 'other pol1 tical subdivision •, as u-.ed in 
this article• shall be construed to include t.own• 
ships• cit1ae, towns villages, ,school, road, 
drainage, sewer and levee districts and any 
other public subdivision, public corporation or 
public quasi-corporation he.vine; the power to tax." 

I·, 

Neither Section 12 (a) or Section ll(b), supra, are self~ en . ..; · 
forcing for the reason they require an enactment by the General 
Assembly. In view of Section ll(b), supra, and Sectipn 15 of the. 
Constitution of 1945, we are of the opinion that the Board ot 
Commissioners of said road district may levy taxes for essential 
purposes, if such taxes ar~ not classified as ad valorem taxes 
and if an act is passed b:y- the General Assembly subsequent to 
the adoption of the new constitution of 1945, authorizing such 
Board to levy such tax. That Section ll(b), supra, cle~rly con~ 
templates such an enactment to be prospective in nature and 
not retrospective is evidenced by the very words used which are 
11nothing in this Constitution shall prevent the enactment of 
any general law * * *". 

·-·-----·-~-------------
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It is a well established rule of statutory construction, 
which is also applicable in construing constitutional amend­
ments, that an act shall be construed as being prospective in · 
nature, unless the intent is clearly expressed in said act that 
it shnll .act retrospectively or that the' language of the sto.tute 
admits of no other construction. In Lucas v. Murphy, 156 s. w. 
(~d) 686, l,c, 689 and 690, the court, in approving the foregoing 
rule of statutory construction,, saidt 

(516) The statute' says that taxes due 
the etate.from corporation~ •are hereby 
declared to constitute a prior lien and 
a preferred claim acainst. the assets 
of such corporation' but such language, 
in and of itself, does not compel ret• 
roactive or retrospective construct• 
ion. t '.'Retroactive" or "retrospective" 
laws are generally defined, from a 
legal viewpoi.nt, as those which take 
away or impair vested rights acquired 
under existing laws, or. create a new · 
obligation, impose. a new duty, or 
attach a new disability in respect 
to transactions or considerations 
already past.• 2 Cooley, Taxat1o.n1 
Sec. 513, P• ll44J 2 Lewis•Suthe~­
land, Statutory C-onstruction Sec. 
641, P• 1157. Regardless o£ the 
type of legislation under consider• 
ationl tin the construction of 
statutes the uniform rule is that 
they must be held to operate pro-

spectively only, unless the intent 
is clearly expressed that they 
shall act retrospectively, or the 
lansuage of the statuto admits of 
no other construction.* Jamison 
v• Zausch, 227 Mo. 406, 417, 126 
S. 11. 1023, 10271 21 Ann. Cas. 
1132; 2 Cooley, Taxation, Sec. 514 1 
P• 1145; 2 Lewis Sutherland, Stat ... 
utory·construction, sec. 642, p. 1157; 
Canst. Mo. Art. 2, Soc, 15." 

(See also Cleveland v. Laclede-Christy Clay Products, 113 s. w. 
(2d) 10651 l.c. 1072). 
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Ad valorem has been e;enerally defined to mean "according to 

valuation" and is invariably based upon ownership of property and 
is oftentimes in the form of a percentage of the value of the 
property. In Powell v. Gleason, 114 A.L.R, 858 1 l.c. 843, the 
Supreme Court defined ad valorem as follows& 

"* ;1- irThe thre~ principal forma now in use 
are ad valorem property, excise, and income 
taxes, The phrase 'ad valorem• means, lit• 
erally, •according to the .value,• and is 
used in taxation to designate an assessment 
rif taxes again~t property at a certain rate 
upon ita value. Webster's New International 
Dictionary. An ad valorem property tax is 
invariably based upon ovmership of property, 
and is payable regardless of whether it be 
used or not, although of course the value 
may vary in accordance with such factor. 
It is neither intended nor expected that 
it be passed on, though under some circum­
stances, as with r.ental property, .this may 
be done. It, for many years, has been the 
chief, and frequently the only1 'method of 
securing revenue for the states and their 
local subdivisions •'* ~~- .,,.., 

In Pacific Fruit Express Co, vs. Oklahoma Tax Commission, 
27 Fed. Supp. 279, l.o. 283 1 defined ad valorem as follows: 

"* * *In other words, there shall be no 
discrimination in the taxation of this 
class of property from other classes of 
property that is taxed upon an ad valorem 
basis. It is conclusive that the intent 
of the Legislature was to make this tax 
a property tax, and based upon the valu­
ati,on of the property at the same rate as 
~her property, and the same must·be con­
pidered a proterty tax. It is simply a 
method to arr ve at a property tax, and 
in its final analysis it is nothing·more 
nor less than a property tax.'" (Italics 
supplied,) 

CONCLUSION 

TlloJ:•efore, in view of the foregoing authorities, lt is the 
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opinion. of this department tl1aL na:id Board of Commissioners of 
such a road district can.n.ot, under the Constitution of Missouri, 
1945, more specifically [)action ll(b), and Section 12(a) of .1\.rtiole 
X of said Con:Jtltution, 19451 make e. levy on the valuation of the 
property in so.id road district for general road purposes as pro• 
Vided in fJection 8716 1 R, s, l';Io. 1939 1 oither \Yith .or ·without the 
vote of the'people. That part of Section 8716, supra, authorizing 
the Board of Commissioners to make ar1 unlimited levy was declared 
unconsti tu.tiona.l and is unconstitutional forever tlwroufter. 
That the Board of OOlllMisaionera of said road d,istl"ict may levy 
taxes for essential purposes,if said taxes are not classified 
as ad valorem t~:~.xes and'if the General Assembly shall enact a 
statute granting said Board of Cornmisaio~ers ·such authority. 

AL'i. BOVJ.m: 

J .. )~. TAYLOR 
Attorney Genoral 

ARl.l ;rn.w 

Respectfully submitted, 

AUBB.l::Y R • 1:LAnui.i1'.L'T, JH. 
Assistant Attorne;r General 


