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cssesgment road district “u&wwzec
undew Article ¥T, Chopter 46, R. 5.
Ho. 19359, U.ns.uthorized to 1@1&1(3 a tax

levy under Sesctlon 871C, Re 5. Moe
1039, sither with or wlthout en elechlon
» Dy the people.
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Honorable Wilson D, Hill // / ’js;{/ {:7

Prosecuting Attorney, Ray County
Richmond, Missourl

Dear Wr, H11l:

This will acknowledge recelpt of your request for an off-
lcial -opinion which rcads:

"Mey I have an opinion based on the foll=~
owlng factst

"The Georgeville Speclal Road District, a
Speclal beneflt assessment Road Dlstrict,
orgenlzed under Sectlion 8710, Revised
Statutes5 1939, desires to make a maximum
tax levy'amllowed by law for the year 1946
to purchase machinery.

"In view of the new Constitution, Article
10, Sectlons 1l1F and 12A and the fact that
Sectlon 8716, Revised Statutes, 1939, has
been held unconstitutional, 1s it possible
for the Commissioners themselves to set the
tax levy without first having an election
called and held in the manner required by
law?"
You inquire if its possible for the Boerd of Commlssloners
of a speclal beneflt assessment road dlstrict, organized as
herelnabove stated ln your letter, to meake a tax levy &as pro=-
vided in Sectlon 8716, R. S. Mo, 1939, without first holding
an election. Section 8716, R. 3. lo, 1939, reoads:
"The board of commissioners of any dlstrilct
80 incorporated shall have power to levy,
for the constructlon and malntenance of
bridges and culverts in the district, and
working, repalring and dra;ging roads 1in
the district, general taxes on property
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taxable in the district, and shall also
have power aend authorlty and be 1its duty
to levy special taxes for the purpose of
paeying the interest on bonds when 1t falls
due and to create a slnklng fund sufficlent
to pay the principal of such bonds at mat-
urlty; and, whenever such commlssioners
shall, at any time botween the flrst day of
January snd the first day of March of any
year, file with the clerk of the county
court & wrltten statemeont that they have
levied such tax, and stating the amount

of the levy for each hundred dollars assess=-
ed valuation, the county clerk, 1n meking
out the tax books for such yoaer shall
charge all property taxable 1n such dise
trict with such tax, and such tax shall .
be collected as county taxes are collected,
Whenever 1t shall be made to appear to the
state auditor that the boerd of commission=~
ers has falled or neglected to comply

with this sectlon in mekling provision for
“the payment of interest on and the prin-
cipal of bonds igsued it shall be the duty
of the state auvdlitor, on or before the
first day of May, to perform and dlscharge
the dutles of the board of commissioners
in so far a: 1t 1s i1ts duty to levy sp-
eclal taxes for the purpose of paylng the
interest on and the princlpal of bonds
issued " ' '

_ The above provislon has been held unconstltutional in part
only. The Supreme Court held the part that authorizes the road
commissioners to meke an unlimited levy for general road purposes
violates Section 23, Article X, Constitution of Missourl 1875, as
adopted 1n 1920, Sald section limits the levy that way be made
by the county court for the samé purpose as provided 1n Section
8716, supra, to fifty (.50€) cents on the one=-hundred (§100.00)
dollar valuation of property, even when authorized by a vote

of the people and said provision readss

"In addition to the taxes now authorized
to be levied for county purposes, under
and by virtue of Section 1l of article
10 of the Constitution of this State,
and in sdditlon to the special levy for
road and bridge purposes authorized by
section 22 of article X of the Constit-
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ution of thls state, 1t shall be the
duty of the county court of. any county
in thls Stete, when authorlzed so to do
by a majority of the guallifled voters

of any road district, general or special
voting thereon at an election held for
such purpose to meke a levy of not to
exceed f1fty cents on the one hundred
dollars valuation on all property with-
in such district, to be collected in

the same manner as state and county taxes
are collected, and placed to the credlt
of the rosd district asuthorizing such
speclal levy., It shall be the duty of
the county court, on petitlon of not
less than ten qualiflied voters and taxe
payers residihg’ wlthin eny such road
dlstrict, to submit the question of
authorizing such special election to

be held for that purpose, within twenty
days after flling of such petition." '

In holdlng that part of Sectlon 8716, supra, which attempts
to authorlze the Board of Commisslioners of sald road districts
to make an unlimited levy, unconstitutional, the Supreme Court
in State vs. Southwestern Bell Telephone Co., 179 S, W. (2d4)

77, lece 79, 80 and 81, sald:

M 4 #Thus 1t appears that by Secs, 1ll,
22 and 23, Art. X, Constitution, and
by Joc, 8715’ Re Se 1939’ Mo. RQS‘_AI,
the texable property in speclal roed
dlstricts 1s safeguarded as to what tax
may be levied by the .county court or
voted by the people, but 1f Sec. 8716
1s not affected by the amendment of
- 1920, then the commlssioners of a
! speclal road district may levy any

~ tax, regardless of the emount, if 1t

18 short of confiscation.,

3 96 ¥ %

"% % %Prior to the adoption in 1920 of
Sec. 23, Art. X, there was no speclfic
Constitution authorized levy in speclal
road dlstricts for general purposes
" In the district, and the concrete ques-
tion 18, Did Sec. 23, Art, X, by implic=-
ation, render Secs 8716 no longer valid
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as to levies for gensral distrlet purpcses?
%ok A 9k

"k 3¢ tile do not think 1t can be sald wilth
good reason that, after ths adoption of

dece 23, Art. X, limlting levies by the
county court for soncral purposcs to

50 cents on the {100,00 valuation, even

when authorized by vote of the peopls,

that 1t was Intended to leave in effect

bece 8716, which authorizes the board

of commissioners to make unlimlted lovies

for the same purpose., 'The wisdom of

these (constitutional) sefeguards (azelnst
excessive taxation) has besn fully dem= .
onstrated by the experlence,'Kansas Cilty ‘ .
Fe 8¢ & M. Re COe Vo Th.orntoyn, 152 Mo.

070, loc. cit, b'?b’ H4 Se We 440’ 1000

clt, 447,

"(6) It is true that Ysc. 8716 was en=
acted 1n 1913, and therefore prior to
the adoption of becs R3, Arte. X, Con=
stitution, but "1t is the duty of the
courts, to enforce the organle law and
tn brush aside any ststute which con=’
flicts with 1t, whether 1t was passed
before or, after the constitution was
adopioed.! Kensas City, I's So & le e
Cos v. Thornton, 152 lic, 570, loc. cilt.
575, B4 8. We 445,

"(7) Ve are constrained to rule that
the portion of Secs, 8716, R. S, 1939,
JMioe He S A., authorizing the comm=
issioners vo meke an unlimited levy

as therein provided for genersl purposes
in the distrlct as thereln specilfied,

18 in conflict with Sec. 23, Art. X,

of the Conetitution, and 1s void."

It 18 well established that wiren a statute is adjudged uncon-
stitutional it is as 1f it head never besen. Thils 1s also true of
any part oi' an act which ls found to be unconstitutional snd which,
coasaquchly, is to e regarded as having never or at anytime been
possessed of any legal force,
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In State ex rel. v. Lby, 170 Mo. 497, l,c. 525, the Court
gald? ’

"4, There 1s yet another ground upon which
I rogard rolators entitled to the rellef
they sesl, and that 1s I still deem the
"Beer Inspection Law," as 1t is commonly
called, unconstitutional, Judge Cooley
sayst 'When a stetute 1ls adjudged to be
unconstitutional, 1t 18 as if 1t had never
been, Rlghts can not be bullt up under -
1t; contracts which depend upon 1t for theilr
‘conslderation are vold} it constitutes a
protection to no one who hes aected under
1t, ond no one con be punished for having
refused obedlence to 1t before the de=~
cision was made, And what 1s true of an
act vold in toto ls true also as to any
part of en ac¢t which 18 found to be une
constitutional, and which, consequently,

ls Lo be regarded as having never, at any
time, besn possessed of any legal force.!
(Cooleyts Consbe Lim., (6 Ld.), 222.)"

In view of the foregoinpg rule since the Court has heretofore

"declared that part of bectlon 8716, supre, which authorizes the

Board of Commlissioners of sald road distrlct to meke an unlimlte
ed levy, unconstitutlonal, that part of said section 1ls forever
unconstltutional and cannot hereafter be considered as authority
for said Board of Comuissioners meking a levys Therefore, unless
thero 1s some provision in the Constitution of 1945 which grants
sald Board of Comulssloners authority to make a levy and said
provision is also self-enforcing, or tho Leglslature subsequent«
ly thereto enacts lepilslation conforming to sald Constitutlonal
amendment auvthorlizing sald Board of Commlesloners to meke a levy,
the Board of Commissloners of seld road distrlet cannot meke a
levy under sany clrcumstonces.

You specifically mention Sectlon 12(a) Article X, Constit-
ublon of Missourl 1945, as possibly granting such authorlty to
the Board of Commlssloners to meke a levy. Sald sectlon pract-
lcally follows Section 235, frtlcle X, suprs, with thils exceptlon,
that 1t 1limlts the maximum levy to thirty-five (.35£) cents on
the cne=bundred ({;100,00) dollar assessed valuation of property.
Purthermore, 1t includes a similar provision as contained in
bection 22, Article X, Constitutlon of 1875. Theréefore, no
such authorlity to make a lovy is vested in saild Board of Comm=-
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issloners by reason of Section 12(&), Article X, Constitution of
Il ssourl, 1945,

Section 12{(e) supra, reads:

"In addition to the rates authorized in
section 11 for county purposes, the county
court in the several counties not under
townshlp organigzatlon, the township board
of directors in the countles under town=-
ship orpganizaetion, and the proper adminis~
trative body in countles adopting an alterna=

. tive form of government, mey levy an addlt-
lonal tax, not exceeding thirty-five cents
on each hundred dollars assessed valuation,
ell of such tex to be collected and turned
in to the county treasury to be used for
road and bridge purposes, In addition to the
above levy for road and bridge purposes, it
shall be the duty of the county court, when
80 authorized by a majordty of the qualifled
electors of any road district, general or
special, voting thereon at an election held
for such purpose, to make an additlional levy
of not to exceed thirty~five cents on the
hundred dollars assessed valuation on all
taxable real and tangible personal property
within such district, to be collected in

- the seme manner as state and county taxes,.
and placed to the credit of the road dis-
trict suthorizing such levy, such election
to be called and held in the menner provided
by law."

The foregolng constltutlonal provislon follows Sectioh 25, Arte=
icle X, Constitution 1875, which was the direct cause of the
Court declaring e part of sectlon 8716, supra, unconstitutional,

You also refer to section 11(b), Article X of the Constltutlon
of 1945, which provides that nothing in the Constitution of 1945
shall prevent the enactment of any general law permitting a county
or political subdivision to levy uaxes, other thaf ad valorem
texes, lor i‘s essentinl purposes and rocadst

"Any vex imposed upon such property by mune
icipalitles, countles or school districts
for their respective purposes, shell not
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exceed the following annual rates;:

"For municipéiities—-bne dollar on the
~hundred dollars assessed valuatlon}

"For countles~~thirty=five cents on the
hundred dollars assessed veluation in
counties having three hundred million
~dollers, or more, assessed valuation,
~and fifty centes on the hundred dollars
assessed valuation in all other countles}

"Por school districts formed of cities
and towns=eone dellar on the hundred

- dollars assessed valuation, except that
in the City of St, Louis the annual rate
shall not exceed elghty~nine cents on the
hundred dollars asseasssed valuation

"For all other school dlastricte=~-aixty~-five
cents on the hundrod dollars aszsessed va1~
uation," ,

' Furthermore, Section 15, Article X of the Constitution of
1945, defines the words "other political subdivisions" as used
In said Artlole X, to Include, among others, road districts,
end sald smendment reads:

"The term 'other political subdivision', as used in
this article, shall be construed to inelude town=
ships, cltles, towns villages, school, rosad,
dralnage, sewer and levee districts and any

other publlic subdivision, publlc corporation or
public quasi-corporation having the power to tax,.,"

Nelbther Section le(a) or Section 11(b), supra, sre self-en--

~ forelng for the reason they require an enesctment by the General

Assembly. In view of Section 1l(b), supra, and Section 156 of the.
Constltutlion of 1945, we are of the opinion that the Board of
Commissioners of sald road dlstrlct may levy taxes for essentlal
purposes, if such taxes are not classifled as ad valorem taxes
and 1f an act 18 passed by the General Assembly subsequent teo
the adoption of the new Constitution of 1945, authorizing such
Board to levy such tax. Thaet Section 11l(b), suprs, clearly con=
templates such an enactment to be prospective in nature and

not retrospective 1s evidenced by the very words used which are
"nothing in this Constitution shall prevent the enactment of
any general law i * #",
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It 1s a well established rule of statutory construction,
which 1s also appliceble in construlng constitutional amende-
ments, that an act shall be construed as belng prospective In -
nature, unless the Intent 1s clearly expressed in seld act that
1t shall act retrospectlvely or that the' language of the statuts
admits of no other construction. In Lucas v, Murphy, 156 S. W,
(24) 686, l.c, 689 and 690, the court, in approving the foregoing
rule of statutory construction, salds

(5,86) The statute says that taxes due

the state from corporations tare hereby

declared to constltute a prior llen and

a preferred clalm agalnst the assets

of such corporation'! but such language,

In and of 1tself, does not compel ret-

roactive or retrospective constructe-

lon, '"Retroactive" or "retroapective"

laws are genserally deflned, from a

logal viewpoint, as those which take

away or impair vested rights acquired

under exlsting laws, or. create a new

obllgatlion, impose a new duty, or

attach a new disability in respect

to transacticns or considerations

already past.! 2 Cooley, Taxatlon,

Secs 513, ps 11443 2 Lewis-Suther-

land, Statutory Constructlion Sec,

641, pe. 1157, Regardless of the

type of leglslation under consider=-

ation, 'In the construction of

statutes the uniform rule is that
they must be held to operate pro-
spectively only, unless the lntent

18 clearly expressed that they

shall act retrospectively, or the

language of the statute admlts of

no other construction,! Jemison

ve Zausch, 2287 Mo, 406, 417, 126

Se We 1023, 1027 21 Anmm, Cas,

11323 2 Cooley, T axation, Sec. 514,

ps 11453 2 Lewls Sutherland, Stat-

utory Construction, Sec. 642, De 11573

Consts lMo. Art. 2, Secs 15"

(3ee also Cleveland v. Loclede~Christy Clay Products, 113 8. W.
(2d) 1065, l.c, 1072),
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Ad valorem has been generally defined to mean "according to
valuation" and is invariebly based upon ownership of property and

property, In Powell v. Gleason, 114 A.,L.R, 838, l.c. 845, the
Supreme Court defined ad vaelorem as follows:

"% 3 #The three principsal forms now 1in use
_ are ad valorem property, exclse, end lncome
’ texes, The phrase 'ad valorem! means, lit=- ‘

erally, 'dccording to the value,'! and 1is

used 1n texation to designate an assessment

of texes against property at a certaln rate

upon its velus. Webstert!s New International

Dictionary. An ad valorem property tax 1s

invarlaebly based upon ownership of propeorty,

and 1s payeble regardless of whether 1t be

used or not, although of course the value

mey vary in accordance with such factor,.

It 1s neither lIlntended nor expected that

it be passed on, though under some circum~ 8 q

stances, as wlth rental property, thls may S

be done, It, for many years, has been the |

chief, and frequently the only, method of “

securlng revenue for the states and thelr J

local subdivisions.# i #"

In Pacific Frult Express Co, vs. Oklahoma Tax Commlssion,
27 Fed. Supp. 279, l.c., 283, defined ad valorem as followst

% % #In other words, there shall be no
discriminatlion in the taxetion of this
class of property from other classes of
property that 1s taxed upon en ad valorem
basis, It 1s conclusive that the intent
of the Leglslature was to meke this tax

a property tax, and based upon the valu=
ation of the property at the same rate as
other property, and the same must be con=
sidered a property tax. It is simply a
method to arrive at a property tax, and
In 1ts flnal analysis 1t is nothlng more
nor less than & property tax.'" (Itallcs
supplied,)

CONCLUSTON

Therefore, in view of the forepcing authorities, 1t is the

~
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opinion of this‘depaftmont thal saeld Board of Commlssioners of
such a road dlstrict cannot, under the Constitution of Missouri,

1945, more specifically Section 11(b), and Section 12(a) of Article

X of sald Constltution, 1945, make a levy on the valuastion of the
property in sold road district for general road purposes as proe
vided 1n tection 8716, R. 3. Ho., 1939, oither with or without the
vote of the'people. That part of Sectlon 8716, supra, authorizing
the Board of Commissioners to make an unlimited levy was declared
unconstitutional and is unconstitutional forever thorcafter.

That the Board of Commissioners of sald road distrlict may lovy
texes for oessentlal purposes,if sald texes are not classlfiled

- a8 ad valorem taxes and 1f the General Assembly shall ensact &
statute granting seld Board of Cormlssloners -such authority.,

Respectfully submltted,

\ AUBR:Y R HAMM&IT, JR.
e S Asslstent Attorney Gencral

APVROVED S

Jde e TAYLOR
Attorney Genoral
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