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IN RE: Section 40(a) Articl0 ~V, Constitution 
1945, is self-enforcin: and it is not necessary 
fo~ the Le~islature to enact a statute per~ittinc 
th~ Con::Jer~a ti on ConFn:i. s si on to promulgate rules 
anQ rosulations. Constr~ing House Bi~l #36G~ 

March 12, 1946 FILED 

·~·.1-5f. 
Honorable Clark H. Gore 
Prosecuting Attorney, Atchison County 
Rock Port, Missouri 

Dear Mr. Gores 

This ~111 acknowledge receipt of your request for an 
official opinion, which reads: 

"I have a Fis:1 and Grune problem on which I 
would appreciate your opinion. 

"The Vdldlife and Forestry Code of Missouri, 
put out by the Conservation Co:mraission, sets 
out various rules and x•egulatlons, some of 
which are duly enacted statutes, and others 
are merely rules of the commission. 

"The local gan1e warden has me.de an affidavit 
charging a man with fishinG without a license 
illegally using a trammel net, and catching 
O.Qd having in his possession game fish in a 
closed season. · 

"Of co1.~..rse gection 8918, R. s. Mo. 1939, makes 
it a misdemeanor to fish without a lioeriso, 
but the other viole.tions are not covered by 
statute and not too clear in the rulos and 
regule.tions of the cormnisslon. Sec.· 62 und 55. 

"I also have Senate Bill No. 36G, which re­
peals the old fish and gaxne law, and enacts 
28 new sections in lieu thereof. Thi3 bill 
attempts to give the co1n.rnisslon authority 
to enact rules and regulations, the violation 
of which will be misdemeanors, and punishable 
in courts of law. This authority is l"efel~red 
to frequently in the bill, but is not specif• 
ically given, as I read it. -

"I would like to have your opinion on: 

"1. " Under present law, are violations of the 
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wildlife and fo1•estry code punishable by 
criminal action as misdemeanors, when 
the'acts complained of are not covered 
by statute? 

"2. If this new bill is enacted, will the 
commission have power to make rules which 
will have the force of statute and be 
punishable in courts of law? 

"I inclose my information (copy) in 'this case, 
and wish you :would look it over,. The defend• 
ant says nobody is going to make him buy a 
license or pay a. find, e.nd he will take the 
case to the Suprecie Court to prove he is right. 

· In answer ti o yoUl" first lnq uiry, we are encl o'sang a copy of 
an official opinion rendered by this department under date of 
July 17, 1945, t:;o Honorable John Ho Keith, Prosecuting Attorney 
of Iron County, holding that Section 8967, R. s. Mo. 1939 1 fixes 
a penalty for the violation of rea[;onable rules a11d regulations 
adopted and pi·omulgated by the Conservation Commission of the 
State of Missouri. It is our opinion that the enclosed opinion 
fully answers your first inquiry. 

As to the second request in your letter, it is not the 
policy of thi~ depbrtment to pa8s upon the validity of billa 
introduced by the General Assembly until some arc finally pass­
ed and approved, except, of course, when such requests are made 
by members of the General Assembly or the Govarnor. This is 
not usually done for the r0o.son that.there is a great possib­
ility that said bill may be amended or that said bill may never 
be enacted into a law. 

However, upon an examination of Com1nittee Substitute for 
Senate Bill No. 366·, we find that i::\ectionn 26 and 2? of said 
bill clee.rly and specifically provide for punishment for viol­
ation of rules and regulations not heretofore provided for, 
and several other provisions in said bill provide for n special 
penalty for some particular violation. We do not find any spec­
ific uuthori ty in said bill for the Conservation Col!l .. "llission pro• 
mulgating reasonable rules and regulations, however, we consider 
such statutory authority unnecessary. Section 40(a), Article 
IV, Constitution 1945, vests in the Conservation Conunission the 
control, management, restoration, conservation and regulation of 
birds, game, fish, forestry and all wild life resources of the 
Stat~ of Missouri. Said provision reads, in part: 
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"The control, management, restoration, 
conservation and regulation of the 
bird, fish, ge.ma forestry and all wild• 
life raso~ces of the state, including 
hatcheries, aanctu,aries, refuges, reser­
vations and all other property owned, 
acquired or used for such purposes and 
the acquisition and establishment thereof, 
and the administration of all laws per• 

- taining thereto, shall be vested in a 
conservation commission consisting of 
four members appointed by the governor, 
not more than two of whom shall be of 
the same poll tical party •. il- il- *" 

0ection 44 of the same Article makes Sections 40 to 43 1 
inclusive·, self-enforcing and reads 2 

"Sections 40-43, inclusive, of this article 
shall be self-enforcing, and laws not in• 
consistent therewith may be enacted in aid 
thereof. All existing laws inconsistent 
with this article shall no lonr;er remain 
in force or effect." 

Furthermore, Section 45 of the same Article deala with the 
time said rules and regulations promulgated by the Conservation 
Commission shall become effective. Said section reads: 

"The rules and regulations of the conunisaion 
not relating to its organization and internal 
manageraent shall become effective not less 
than ten days after being filed with th~ 
Secretary of State as provided in. section . 
16 of this article, and such final rul~a· and 
regulations affectine private rights as are 
judicial or quasi""j·udioial in nature shall 
be subject to the judicial review provided 
in section 22 of article V." 

Also, Section 46 of the aame Article requires the Conservation 
Commission to supply, upon request, printed copies of its rules 
and regulations, and readst 

"'fhe Commission shall supply to all persons 
on l'equest, printed copies of its rules and 
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regulations no't relating to organization 
or internal management." 

-- .. ·- ~- -

In Marsh v. Bartlett, 121 s. W.(2d) 7'37, an original pro• 
ceeding in habeas corpus was instituted to release the petitioner 
from the custody of the she~1ff of Dallas County, Missouri. The 
petitioner, Marsh, was arrested on May 28, 1939 1 and charged with 
catching a large mouth baas during a closed season as p~ovided 
in Section 8270, R. s. Mo. 1939. The afor~said statute fixed a 
closed season between April 1st and May 30th of each year. The 
petitioner's answer set up that said statute was repealed by the 
Constitutional amendment No. 4 (said amendment creating the Con• 
servation Commission and prescribing its duties. etc.) and was 
supplemented by a regulation prior to.the offense charged, Said 
regulation was adopted by the Qonservation Commission on April 
11, 1938, and established a closed .season for catching such fish 
between A~ril 1st and May 28th, for the year 1938, which reg~ 
ulation was in effect from and after April 11th of said year. 
The Supreme Court, in the above case, did not specifically hold 
that the Conseervation Commission was authorized, under th$ 
above Constitutional amendment, to adopt rules. and regulations 
for the control,~management, restoration, conse~vation and reg .. 
ulation of fish, however, we thirik the court did, at least by 
implication, so hold. In Marsh v. Bartlett, the Oo~t saidz 

"(10) The reference already made to the 
power the people rosorved to themselves 
in section 57 of Article 4 with the express 
right to exercise the sarne without let or 
hindrance of the General Assembly, will be 
recalled to mind. This power, a.political 
one, and the exercise of its functions is of 
the essence of sovereignty which resides in 
·the people. In the Bill of Rights (sec. 1, 
art. 2) as found in the Constitution, Mo. St. 
Ann.· Const. art. 2, Sec. 1, it is declared 
'That all political power is vested in and 
derived from the people; that all GOvernment 
of ri0ht originates from the people, is 
founded upon their will only, and is ins ... 
tituted solely for the good of the whole.• 
In view of these reservations of sovereign• 
ty and of the right to exercise functions 
thereof in the State's government, it seems 
self-evident that the exercise thereof in 
this particular instance to provide in the 
mode selected and to the extent effected 
by an enduring ordinance, policy ... forming 
as to its subject matter and rule-delegating 
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as regards the administrative functions and 
imposed duties, was valid notwithstanding 
the general field for action by way of 
statutory enactments had theretofore been 
entered solely b:V succesaive legislatures. 
That condition, long existing, continued 
merely because Until of late th~ people 
did not attempt to exercise their stated 
reserved authority. 

"But the present attempt to exercise it 
doe& not deprive the legislative depart• 
ment of the government of ~~ power or 
functions but relates to onlY a small 
portion of the power reserved to the 
people, the exercise of which suspends 
and supersedes the power of the legis•_ 
lature as to that portion alone which 
involves the ~ubject matter and its 
governance as provided in said Amend• 
ment .~· ~~- -{.1." 

"It theref'ore follows that penalizing 
and general section.83ll appropriately 
operates upon all violations of reason­
able rules and regulations established 
by the Conservation Commission concern• 
ing the matters committed to it by said 
·Amendment No. 4., 'Jlhe regulation under 
consideration here is apparently a 
reasonable one, and was in force and 
controlling on May the twe.nty ... eighth last 
and the provisions thereof in effect. 
It is also obvious the Amenfuaent is 
self-enforcing." 

CONCLUSION 

Therefore~ in view of the foregoing constitutional provision, 
and expecially Section 40, supra, providing that the Conservation 
Commission shall have control, management, restoration, conserv·· 
ation and regulation of birds, fish, game, forestry and wildlife 
resources and, furthermore, specifically making sections 40 to 
43, inclusive, of Article IV of the Constitution of 1945, self­
enforcing, it is the opinion of this department that the Con• 
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servation Commission of the State of Missouri needs no statute 
to authorize it to promulgate and adopt reasonable rules and reg­
ulations for the control, management, restoration, conservation 
and regulation of birds, fish, game, forestry and all wildlife 
in the State of Missouri. 

You further request that we examine the attached copy of an 
information you have filed in the case.of State v. Charley Morr­
ison. The form you enclosed is the usual form that most prosecut­
ing attorneys have relied upon for violations of fish and game 
laws and regulations adopted by the.Conservation Commission. We 
have no knowledge of any appellate court decision construing 
such information for the violatibn of rulea and regulations adopt­
ed by said Commission. However, it has been and is now our 
opinion, and we have so advised prosecuting attorneys, that infor­
mation drawn for the violation of rules and regulations adopted 
by the Commission should be pleaded and proved just as in the 
case of the violation of the Public Service Connnission rules 
or those of other Boards and Bureaus. (See Anderson v. Kraft, 

,129 s. w. (2d) 851 1 .• c. 89 and 90:; also, Moss v. Wells, 249 
S. W. 411, 1. c. 414J City of St. Louis vs. Barney Kruempler, 
235 Mo. 710, l.c. 719J Wooldridge va. Scott County Milling Co. 
102 .s. w. (2d) 958 1 l.c. 964 to 967.) 

We are hereto attaching a form which we reconnnended for the 
violation of certain rules And regulations adopted by the Con­
servation Commission in another case. 

APPROVED I 

J. E. TAYLOR­
Attorney General 

ARHJmw 

Respectfully submitted, 

AUBRGY H ll IIAMIVIBTT, JR. 
Assistant Attorney General 


