SHERIFF'S FEES: Sheriff 1s entitled to retain fees earned in
Juvenlle proceedings,

July 18, 1946

Mr, Elvin S. Douglas
Prosecuting Attorney
Polk County

Bolivar, Missouri

Dear Sir:

This department is in receipt of your recent letter
requesting an opinion on the follewing facts:

"Within the meaning of the Acte of the
Ieglelature relating to the eompensa-
tion of sheriffs, do you consider the
services of the sheriff in serving a
summons on parents, and warrente on
their minor ehildren who are alleged

to be delinquent, and his other services
related thereto, such as transporting
gald Juveniles, who are alleged to beé
delinquentsa, to anether county where
they have adequate facilities for caring
for such chlldren, as criminal work,

for which he 18 pald a salary, or as
elvil work in connection with which he
would be entitled to retain all fees
earned?

"Would your opinion be any different in
cages where the notlices served on parents
in the nature of a summons, and the war-
rants or orders by the c¢lerk to take
children in custody, where it is alleged
that the children are neglected instead
of being delinquent.

Your attention is called to Section 96 73, R.8. Mo. 1939,
which defines neglected and delinguent children, Without
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quoting the section, which is very long, we will say that
the definition of a delinquent child includes the violation
of the ¢riminal laws and many other violations of moral and
soelal regulations, The definltion of a neglected child

1ls practically the same, except that 1t does not include
violations of the crimlnal statutes,

Section 9674, R,.S8, Mo. 1939, provides that the juvenile
court shall have Jjurisdlcetion to {try persons charged as
delinquents and negleeted children., Thls sectlion also pro-
vides that the trial of such a proceeding shall be governed
by the rules of Criminal Practice and Procedure.

Article VI, Section 13 of the 1945 Constitution, which
def%ngi the duties of the sherliff in criminal matters, 1s
ag follows:

- "All state and county officers, except
constables and Justices of the peace,
charged with the lnvestigation, arrest,
prosecution, custody, care, feeding,
commitment, or §ransportation of per-
Bons accused of or convicted of a
¢riminal offense shall be compensated
for their officlal services only by
salaries, ahd any fees and charges
colleeted by any such officers in puch
cases shall be paid into the géneral
revenue fund entitled to receive the
same, as provided by law, Any fees
earned by any puch officers in ¢ivil
matters may be retained by them as pro-
vided by law," |

You wlll note that this sectlon provides a salary for his
services in connection with persons accused of or convicted of
a criminal offense., The questicon, vherclore, would be, 18 the
‘ elinguent and neglected children a matter in connec-

Seetion 9700, R.8. Mo, 1939, provides that any petition
alleging a ¢hlld %o_bé delinqguent msy be dlsmissed and such
child prosecuted under the general criminal laws, As can be
readlly seen, thls sectlon gpecifilcally states that such child
is alleged to be a delinquent and not, in suech procéeding,
accused of a crininal effense. ) '
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‘ The Supreme Court of Missourl, in passing upon the gues-
tion as to whether or not a delinquency proceeding 1s the
prosecution of a criminal offense, sald 1in the case of State
v. Trimble, 63 S.W. (2d) 32,'1‘.«:.’ 38, 39 (the opinion is
lengthy, but we have set it out here because 1t definitely
decidea the question): '

"From the opinion of the Court of Appeals
we learn that the defendant, Witt, was
proceeded against in the Juvenlle court
at Kansas City, Mo. The probation of-
ficer flled an information against Witt
alleging that he was under the age of
geventeen years, It further alleged or
charged that Witt was a delinquent child
within the meaning of the law, that he
had committed the crime of seduction,
and that he was guilty of the crime of
rape. The court charging rape was dis-
missed, No greliminary hearing was
granted, A trial before a Jury in the
Juvenile court resulted in a verdict of
gullty as charged in the information,
Thereupon the Juvenile court, or Judge,
entered a Judgment finding that Witt
was a delinguent child within the mean-
ing of the law, and imposed a sentence
of four years'! confinement in the |
Missouri Reformatory at Boonville, Mo,

"From this sentence Witt asked that he

be granted an appeal to the Supreme

Court, The trial court, however, granted
the appeal to the Kansas Clty Court of
Appeals, which court assumed jurisdiction
of the case, and reversed and remanded it
for a new trial, # * * * ¥ Respondents,
Judges of the Court.of Appeals, are repre-
sented in this gourt by counsel who repre-
sented Witt in the Court of Appeals, e
has briefed the case for resﬁandents, and,
while he 1s satisfled with that part of the
opinion reversing and remaending the cage
for a new trial, he contends here, a5 he
did in the Court of Appeals, that his
client, Witt, had been convicted of a fel-
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eny, ‘and therefore the Supreme Court, and
not the Court of Appeals, had appellate
Juriadietion of the case,

"The only theory upon which this court
would: have appellate Jurisdietion of this
cage 1s that the act charged by the in-
formation of the probation officer against
Witt, which im alleged to.have rendered
him a delinquent child, was a felony, If
1t can be said that defendant was convicted
of a felony by the proceedings against him
in the Juvenile court, then the whole pro-
céeding was null and void, $tate ex rel.
V. Walker and Ex parte Bass, supra., Prose-
cutlons for felony :can only be instituted
by information of the prosecuting attorney
after a preliminary hearing has been had,
or by an 1ndictment of a grand Jury.

"The Juvenile Act, article 8, chapter 125,
R.8, Mo, 1929 ﬁection 1 136 et seq. (Mo,
St., Ann, 8ec, 14136 et seq.)), 1is a com-
plete law within ltself, dealing with minors
‘under the age of seventeen years, The pur-
pose of the Juvenile Law 1s not to conviet
minors of criminal acts, but to safeguard
and reform children that may have erred and
have been desclared delinquent and to pro-
vide for children that may be declared neg-
lected, For a full dilscusslon of the pur-
poses of Juvenile laws see Ex parte
Januszewski (€.C.) 196 F, 123; 31 Ce Jo
1101, 8ee, 226, The Juvenile Act authorizes
the Juvenile Judge, 1f he deemes that a chiid
18 not a fit subject to be dealt with in the
Juvenile court, to dismliss the proceedings
and order’ the child to be gﬁoaecuted under
the general law, "Bection 14163, R.8, Mo,
1929 ?Me. 8t. Ahn. Sec. 14163)., A minor
under the age of seventeen years cannot be
convicted of a c¢rime in a proceeding in a
Juvenile court, as the term 'convietion' is
undergtood in law, 8tate ex rel, v. Walker
and Ex parte Bass, supraj State v. Naylor,
328 Mo. 335, 40 S.W. (ea$ 1079, 1oc. oit.
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1082 (6). The Juvenile court can only ad-
Judge .a_child a neglected child or a delin-
quent child, The two terms have a digtinct
and separate meaning under the Juvenlle

Act., A child may be of good character, and
yet, through no fault of its own, be de-
clared a neglected child, A delinquent
child means one who has been gullty of vio-
lations of the law or is incorriglble,
vicious, or immoral, Seetion 14136, R, 8.
Mo, 1929 (Mo, St, Ann, Sec, 14136); Ex
?arte Naccarat, 328 Mo. 722, 41 S.W. (2d)
|76, If a ¢hild 18 proceeded against. as a
dellinquent, the final iudgmgnt of the
Juvenile court, 1f againet the child, can
only be a judgment declaring it to be de-
linquent., It i1s immaterial whether the
misconduct charged against the child, by

the information, consists of violations of
the eriminal statutes or of conduet, though
not violations of the law, which neverthe-
less renders the chlld incorrigible, vicious,
or immeral, In elther case the Judgment
must be that the child is a delinquent, The
Juvenlle court then has the authority to
place the minor on probation or in some In-
stitutlion other than the penitentiary, '
Section 14151, R, S, Mo. 1929 (Mo, 8%, Ann,
Sec, 14151); Ex parte Baass, supra; 31 C. J.
page 1111, Sec, 2U5,

"Sectlion 14137, R.8. 1929 (Mo. St, Ann, Sec,
lulsz%epnovides that the procedure govern-
ing the conduct of eriminal cases shall be
followed in those cases in the Juvenlle
courts where a child is charged wlth acts
that are violations of the c¢riminal statutes,
It also provides that a trial by Jury may

be had. This, however, 1s not mandatory
except when demanded. In all other cases
trial by Jury is not authorized. The pro-
visions of the above section do not trans-
form the ¢ase into a ¢riminal prosecution,
but only prescribe the manner 1n which the
trial should be conducted, as was sald by
this court Iin State ex rel, V. Bugckner, 300
Mo, 359, 254 8.W. 179, 182 (9, 11): !The
charge 1s that he ls a delinquent chlld, and
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the proof of it 1s alleged to be that he 1s
gullty of rape, It 1s not sought to punish
him as a rapist, but to reform him from his
atate of delinguency.!

"Seotion 14136, R.S. Mo, 1929 (Mo, St. Ann,
Sec, 14136) provides: 'Any disposition of
any delinguent child under this article, or
any evidence given in suoch cases shall not

in any e¢ivil, erimlnal or other cause or
proceeding whatever in any court be lawful

or proper evidence againat such child for any
purgoae whatever, except in subsequent cases
againgt the same c¢hild under thisg article,!

"This proviso cleéarly indicates that any
dispositiond a case in a juvenile court
shall not be considered a conviction of
crime, It protects the child, in that the
adjudication of delinquency cannot be later
referred to in any proceeding, either c¢lvil
or criminal, except in a subsequent case in
the juvenile court, A convictlon of crime
under the law may always be used agalnst a
person in either clvil or criminal cases,
This court in banc in State ex rel, v,
Buckner, supra, 300 Mo, 359, 254 8.W. loc,
eit, 181 (3; 52 sald: 'A proceeding under
the act, the alm of which, as in this case,
1s the exertlion of the state'!s power,
parens patriae, for the reformation of a
¢hlld and not for his punishment under the
ceriminal law, 18 not a criminal case, and
the constitutional guarantles respectin
defendants in eriminal cases do not apply.
This is obviously true and 1a¥he rule of
the decisions.! (Itallcs ours,

"Many cases from other Jjurisdictions are
clted as authority for that'holding;,'See,
also, 31 C, J, p, 1105, Bee, 231, 232; E
parte Naccarat, 328 Mo, 722, 41 3.W. i2d§
176, loc. cit, 178 (4, 5). The case not.
being a criminal prosecution, it follows
that the Court of Appeals properly retained
Jurisdiction of 1t., We have treated this
question gomewhat at length becauvse of the
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v1goreus oral argument, bg attorney for
Witt, to the effect that his client had
been cenvicted of a felony, and that the
proceeding in the Juvenlle court was &
eriminsl prosecution and net a elvil pro-
ceeding. The Court of Appeals by its
gginian earrectiy diaposed of thiz ques-
01'1. !

There can be nho doubt, after reading this Opinion, but
what the nature of a delin éuency proceeding is not eriminal
and that the person charged 1z accused as & delinguent and
not a person accused of a crimingl foense, as provided by
the Conatitution of 1945.

Cenclusion.
It 18 the oyinien of this departmant that the sheriff ia

entitled to retain the fees accrulng teo hig office in juvenile
proceedings of delinqnent and neglected children.

BesPeetfully’submitted,

BRADY DUNCAN
Assistant Attorney General

APPROVED:

Attorney’General




