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Missouri St8te Division of 
Hesourcc;s and Development 
~~tate Office Uuilding 
Jef'fePson City, Missouri If;, J 

At t'en tion r Honorable Hugh ~~-~EJ-_et 
Gentlemen: 

'l1hi s will aclmowledge your recent request to 
this Department directed to the attention of (ir. \'!ill 
11'. Berry, Jr., requesting an opinion concorninc; the 
proceduPe to establish local airpOl~ta· under the terms 
of c.s. for House Dill #192, Since ·your letter crune 
to fitr. &3rry the attention of this Depnrtment to the 
legal matters of the Missouri State Division of H~- · 
sources and Development has been assigned to the writ­
er, 

'11he contents of your letter follow: 

"In connection with the ar1proval of 
memorial airports for state aid un­
der Senate Committee 0ubatitute for 
House ;Jill 192, the question has 
arisen as to whether or not a city 
and a county, or two or more cities 
may combine for purposes of comply­
ing with the Memorial Airport ·Act. 
I would like to have your opinion: 

11l. As to the le(~ality of these 
political subdiyisions of govern­
ment combining to the extent of 
.":1o,ooo on a single project apr1rov­
ed by the Division of Hesources and 
Development as a desirable airport 
project for the two o~ more political 
subdivisions. 

tt2. 'l'he ler~o.li ty of tvm or more 
political subdivisions combining to 
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the extent of ~i·lO ,ooo each of state 
matchinc.; funds on a single project 
approved by the Division of .desources 
and Development as a desirable air-

.. port project for the two or more poll ti­
cal subdivisions, 

"Further, I would like to have your 
opinion as to the legality o£ allowing 
an appraised value of real estate pre­
viously acquired by ~ political sub• · 
division as the basis for local funds 
for matching the :J;llO,OOO state aid, 
A number of Missouri communities, such 
BS· Maryville, Eldon, Bolivar, c~rthage, 
and Colwnbia, have expended considerably 
more than .;~10 .,000 of local .funds in ac­
quiring lands and starting an airport 
project. It would be unfortunate, in• 
deed, if these progressive comrnunitiee 
were to be denied the benefits of this 
Act and less progressive communities 
get all tbe benefits, 

"Also, I would like to have your opinion 
as to whom is responsible for the veri• 
fication of the expenditure of state 
funds for tlw approved projects. As I 
understand it, the funds have been made 
B.Vailable to the Governor•s Office for 
release upon the approval of this Divi­
sion. Does that· mean tho.t responeibility 
for followinG up on the project to deter­
mine the proper expenditure of state 
funds falls upon the Govornorts Office; 
the Budget Director, or whom?" 

/ 

Your request for the opinion is divided into four 
different subjects which appeal~ on the face o:f the letter 
to be as follows: 

1) Khether the political subdivisions or munici­
pal corporations mentioned in said House Bill .J/192 must 
proceed singly or whether they iilay combine into two or 
more ~nterprises, and proceed jointly in order to obtain 
the financial benefits prescribed in said House Bill /1192. 

2) \':hether two or more political subdivisions 
combining, ii' they should combine, and appropriate 1;10,000. 
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each of their own funds on a single project for the pur­
chase and operation of an airport would be entitled to 
have allocated to thern jointly, matching funds from the 
State equal to the appropriation of each one as a single 
unit. 

3) \<Vhether it would be lawful to use the ap­
praised Value of real estate previously acquired by a 
municipality as a basis f'or securing the matching fund& 
from the State. 

4) Upon whom the responsibility rests for the 
verification of the expenditure of State funds for ap• 
proved proj€1 cts under said House Bill -1,·'192, whether the 
Governor's office, the .Budget Director, ·or whom? 

Committee Substitute for Bouse Bill h[l£)2 is as 
follows: 

"AN AC'.i' 

"To provide airfields as memorials to 
those who died while serving·in the 
Armed Forces of the United States in 
the war against Germany, Japan a.nd 
their allies; to promote the advance­
ment of aviation; to authorize Munici• 
pal Assemblies and County Courts to 
appropriate funds therefor; ~o provide 
that the S.tate of Missouri shall t;rant 
an equal amount not exceeding ten thou• 
sand dollars (~lo.ooo.oo) to such city. 
town or county; to authorize cities. 
tovms or counties to accept c'.tate, F'ed:• 
eral or other funds; to provide free 
technical advice from the Department 
of Hesoucres and Development; to pro .. 
vide fol"' the approval of the Deportment 
of Hesources and Development. 

"Be it enncted b,;y__the Gener!_! Assembly 
of th~ f">tete .2f. lffssouri, .~ follows; 

"Section 1. In appreciation of the 
services of our gallant Armed F'orces 

.. ·----··---------------~ 
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and to perpetuate the memory of their 
heroic achievements in the war against 
Germany, Japan and their Allies and to 
promote the advanqement of aviation 
in the name of those who gave their 
lives as membEn·s of our gallant Armed 
F'orces in the war against the afore­
said enemies, cities, to\ms and coun­
ties are hereby authorized to purchase 
sites and construct and operate alr 
fields in. such cotmtios or near such 
cities and towns and to receive free 
technical advice from the Deps.rtment 
of Hc_;sources and Development. Pro­
vided further that when any city~ town 
or county in Missouri shall certify 
to the Governor thnt it has appropriated 
a specific sum .for the aforesaid purpose 
and is r6ady to proceed with the purchase 
or construo.tion, of such air fields a 
like eum not exceeding ten thousand 
dollar~ ($10,000.00) shall be allotted 
t;o aaid city, town or county from the 
appropriation hereinafter made for such 
purpose but said sum shall be released 
to such city,. town or eounty only after 
the Department of Hesources and Develop­
ment has certified. to the Governor that 
in their judgment the air field in ques­
tion is desirP.ble and in tl1.e interest 
of the development of aviation and that 
the funds proposed are adequate to com­
plete the projeotJ and provided further 
that cities .. towns or counties are here­
by authorized to receive F'ederal grunts 
in addition to all other. grants or funds 
made available for such purpose under 
this act." 

'J:ihe first two querj_es you submit in paragraphs 
one and two are so closely interwoven in the matter of 
whether a political subdivision shall proceed singly in 
the premises or may join with one or more other political 
subdivisi0ns in proceeding under said House. JJill lfl92 
that we believe it will be intelligible and clear to 
answer t.hem both in one I'eply as if there were only one 
question. 
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We observe· in the beginning that the title to 
the Bill as well as the subject matter of the Bill uses 
the disjunctive ."or" in describing the several municipal 
subdivisions entitled to purchase, establish and main­
tain such airports. 'l1he language of the Bill and the 
punctuation indicate very clearly, we think, that the 
intention of the Legislature was that any one of the 
municipalities named in the title and in the body of 
the Bill may proceed to appropriate funds and receive 
matching sums from the State, purchase sites, .construct 
and operr·te air fields, but there is nQ word in any part 
of the Bill that would justify the idea that the Legis­
lature intended that two or more of such mUnicipalities 
could combine to carry out any such proj~ct. 

. 'rhe word "oru may only be converted into the con-
junctive 11andn when it is strictly and absolutely neces­
sary to arrive at the intention of the Legislature. 46 
C.J. page 1127, states th1:1.t rule as follows: 

"W,hen used to connect ~ aeries of 
words in the permission or the 
prohibition of a given act, 'or' 
may be construed to mean 'and' 
when necessary to make the statute 
express the true legislative in­
tent, but only when so nece8sary; 
if- ~r * ". 

The ~.upreme Court of this :::.tate had before it 
many years ago, the case of Drainage District vs. Bates 
County, 21,6 (~.:,.,. 949. ·rhat was a case where there was 
a contr>ovei•sy over the quE;stion· of whether the statute 
relating to drainage districts 1,equlred all lands or pub­
lic roads to be included in a drainage district, and sub­
ject to assessment, and whethE:Jr the drainage ditch in the 
district mJd to be sufficient to drain all the lots, lands, 
public and corporate roads and railroads, or whether ·it 
had to be sufficient only to drain any lands, or any roads, 
public or corpora ·t;e, or any railroads, if necessary • The 
Court held that the statute was in the disjunctive and 
meant any lands tllbtt might require drainage through any 
ditch might be brought into the district and become sub­
ject, to assessment for benefits. 'i'he Court on the point, 
l.o. 953 1 said: 

11Nor do we a,sree with respondent t s 
contention thHt no land or public 
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roads can be included in the drainage 
district and subjected to assessment 
or apportionment for benefits, unless 
it is necessary tb drain such lands 
or roads. 

"This district was formed upon the 
petition of one or more landowners 
to tl~ county court under article 4 
of chapter 41, h.;~~. 1909, relating to 
drains and levees. Section 5578 
provides: 

• 
11 'The county court ·* i~ * shall have 
power, ~:- ;~ *.when the same Ehall be 
conducive to the public health, con­
venience .or welfare, or where the 
s~ae will be of public utility or 
benefit, to cause to be constructed 
i} -lr i~ any ditch * * it- within said 
county, when the same is necessary to 
drain any lots, lands, public ££ 
corporate roads,~ railroads.' 

"'fhis does not require that the ditch 
must be necessary to drain all the 
lots, lands, public ~ corporate 
roads and railroads. It is suffi­
cient Ir-it is necessary to drain 
any lands, or any roads, public or 
corporate, or any railroads. The 
law has put the different kinds of 
property in the district, which it 
may be necessary to drain, asunder 
in the disjunctive 1 and we o.re not 
authorized to join them together in 
the conjunctive.-lr ·:~ ir 11

• 

'l'here is no line or vmrd in said House Dill ;;tl92 1 

as we view it• authoPizing two or mo!'e municipalitiea, 
each procuring and appropriating a separate 'hslo,ooo., then 
add such separate sums togethur making '~:~20,000 or more 
perhaps, according to the nu1nber so joining, and then 
procure a ma tehing sum from the State. While Hou~oe l3111 
#192 itseff is more or less obscure in the method of pro­
cedure to accomplish the objective of the Bill we think 
we have ample authority in the new Constitution to clarify 
the proposition. 
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Section 27, Article VI of the new Constitution 
.of 1945, is as folloVIs: 

"Sec. 27. ~1evenue Bonds for Municipally 
~vned Utilities.-- Any city or incorporated 
to\vn or village in this state, by vote of 
four-sevenths of the qualified electors 
the1·eof voting thereon, may issue and sell 
its negotiable interest bearing re~enue 
bonds for the purpose of paying all or 
part of the cost of purchasing, construct­
ing, extending or improving any revenue 
producing water, gas or electric light 
works, heating or power plants, or air­
ports, to be owned exclusively by the 
municipality, tr~ cost of operation and 
maintenance and the principal and interest 
of the bonds to be payable solely from. 
the revenues derived by the municipnlity 
from the.operation of such utility." 

It will be noted tr.e.t said Section 27, 'supra, 
uses the words "to be owned exclusively by the munici­
pality". \'ue believe the Legislature had said Section 
27 in mind in passing said Bill, and intended only >f 

that any one of the municipalities mentioned in said 
House Bill t¥192 could proceed to procure its funds and 
ask for matching funds from the ~tate to purchase, es­
tablish and mai.ntain airports, and thnt it was not the 
intention of the Legislature to allow two or more. of 
such m\.mlcipalities to combine for such purposes. 

'l'hat inevitably brings up the question of the 
title to the real estate purchased or conder1med under 
the right of eminent domain. \:hen the framers of the 
Constitution included in said Section 27 of said Article 
VI the words "to be owned exclusively by the municipality" 
it wa,.s forever put out of the poweJ.' of the Legislature to 
allow more than one municipality to exercise a joint 
sovere,ignty over such real osta te. This, for the reason 
that in most, if not all, cases it will be necessary for 
any ~uniaipa.lity. proceeding under said House Bill #192, 
to vote bonds to obtuin funds for the purchase of real 
estate for an air-:por't. 'rhe question of levying taxes 
for the payment of the bonds and inte:cest would be one 
of constant confusion, dispute and possible litigation 
if two municipalities were involved. 'l'herefore, the 
framers of the Constitution made it absolute thEtt the 
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title to such re·al estate should vest in only one muni­
cipality. 

We believe this will answer your questions .in 
pavagraphs one and two of your letter. 

Answering question three, whether a for.mer ap­
praisment may be used in the process of the purchase of 
real estate for the purpose of a memortal airport• we 
assume that by the employment of the following language 
in paragraph 4 (unnum~ered) which is as follows: · 

"Further• I would like to have your 
opinion as tq the legality of allow~ 
ing an appraised value of real es-
tate previously acquired by a politi~ 
c~l subdivision as the basis for local 
funds for matching the 1~10,000 state 
aid., A number of Missouri communities, 
such as Maryville, Eldon, Bolivar, 
Carthage, and Columbia, have expended 
considerably more than .,,•10 1 000 of local 
funds in acquiring lands and starting 
an airpor·t project •. · It would be un­
fortunate, indeed, if these progressive 
co:mraunities were to be denied the bene ... 
fits of this Act and l~ss progre~sive 
communities get all the benefits." 

you mean municipalities which have already acquired lands 
for memorial airports. House B.ill i/192 would, we think, 
scarcely pQrmit any other construction of the effect of 
the Bill on your part. · 

If, as we take it you do refer to past acquisi• 
tion of such lands, it is our belief the.t the value of 
such land, whatever may have been paid for them is not 
to be taken as the appraised, or actual value, to obtain 
the 'matching sum from the State provided for·· in said 
House Bill 7/192. Vie think it quite plain ,thE' t the lan­
guage of said Bill, and the intention of the Legislature 
in employing it, look only to the future as prospective 
enterprises in the eatablish:ment of memorial airports by 
municipalities. 

A well established 1~u1a of constl'Uction is that a 
statute must be held to operate prospectively only, unless 
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the intent of the Legislature is clearly expressed in 
the language of a statute, that it shall act introspect­
ively,. or that the language of the statute admits of no 
other construction by the Courts. 

1'he Supreme Court of Missouri in one of many other 
like deois·ions by it, in the case. of Lucas vs. Murphy, et 
al,, 156 s.~.;. (2d) 686, l.c. 690 1 in ann.ouncing this rule 
said: 

q~~ -~~· * Hege.rdlesa of the type of legis• 
latlon under consideration, *In the con­
struction of statutes the uniform rule 
is tha·t; they must be held to operate 
prospectively only,. unless the intent 
is clearly expressed that they shall 
act retrospectively, or tl~ language 
of the statute admits o£ no othar con­
struction.' i~ * if- ", 

The Legislature in the expression of its intention 
in said House Bill undoubtedly ha~ in mind E.ection 13 of 
Article I of the Conatitution of thia State of 1945 1 which 
is as f'ollows : 

"That no ex post facto law, nor law 
impairing the obligation of contracts, 
or retrospective in ita operation, or 
making any irrevocable grant of special 
privileges or immunities, can be en­
acted." 

Keeping the above quoted Section of our Constitu­
tion in mind, and observing again the full terms of said 
House Bill .:fl92 1 we see the. t the terms and effect of said 
Bill are prospective. We believe that, under such authori­
ties. and the proper rule of conotr·uction of the terms of 
said paragraph (unnumbered) 4, it would not be lawful to 
allow an appraised value of real est;ate previously acquir­
ed by a,political subdivision as the basis for local funds 
for matching the ,f·lO,OOO each of ~~tate ald. We may con­
ceive, however, that if real este.te has been acquired and 
a memorial airport constructed by a municipality in the 
past, and the municipality involved would desire to expand 
and broaden its facilities as an airport, and would thence 
appropriate an add.itional sum of :JlO,OOO for such expansion, 
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and additional construction·, then it would come within 
the prospective terms of said House Bill ~/192• 'I'he idea 

·of "construotion 11 of an airport might be germane to 
"additional construction" in the terms of said Bill as 
well as to refer to the future initial consti'uction of 
such airport, 

s.eo'tiona 26 (b} and 26 (c) of Article VI of the 
present Constitution are as follows: 

"Any county, city, incorporated 
town or village, school district 
or othsr political .corporation 
or subdivision of the state, by 
vote of two-thirds of the quali­
fied electors thereof voting there­
on• may become indebted .in an amount 
not to exceed five per centum of 
the value of taxable tangible prop­
erty therein as shown by the last 

.completed assessment for state and 
county purposes." 

ttAny county or city, by vote of two• 
thirds of the qualified electors 

. the ::eeof vat ing there on 1 may incur 
an additional indebtedness for county 
or city purposes not to exceed five 
per centum or the taxable tangible 
property shown as provided in sec• 
tiQn 26 (b), 11

. . 

Said House Bill ,;il92 itself includes counties 
in tl;l.e naming of municipalities which may acquire memorial 
airports. Therefore, counties would come within the terms 
of said Section 27, Article VI, supra, of our present Con­
stitution. 

'l'he succeeding ~rocedure looking to the final o s­
tabllshment of a memorial airport would be goyerned by the 
statuteaof this State in regard to a municipality voting 
for the creation of a debt and the issuance of bonds in 
payment therefor. '£his would include th..e passing of leg ... 
ielation by ordinance by the legislative body of any city, 
to~n or village. Such ordinances should, under proper 
legal guidance, provide for the sAfe and proper expenditure 
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of the sums derived from the cree.tion of an indebtedness 
for a memorial airport• including the appointment of com­
mittees, the requiring of reports and auditing of the ex~ 
penditure of public monies, both appropriated and match"" 
ing sums derived from the ·state, in any such project, 
Such necessary ordinance or ordinances should, and no 
doubt would, be required to be passed and approved in 
conformity to all laws pertaining thereto• under the di· 
rection, observation and approval of prospective purchasers 
of bonds to be issued in payment of any indebtedness creat­
ed by such municipality. 

None uf such steps as are necessary to ba ta~en 
in such proceedings are provided in said House Bill #192., 
1fhis Bill provides only for the acquisition and operation 
of sueh memorial airports. The proceedings to acquire 
title to such real estate as may be needed, its apprais­
ment and the payment therefor, have been as best we may, 
indicated hereinabove. We are not able to anticipate and 
outline, perhaps, nll of the necessary steps and measures 
to be taken in any case under said House Bill ;il92" Most 
·of such eteps would have to be taken and be guided by the 
atatutea of this dtate, and ordinances of any city, town 
~r village involved, 

We believe this will answer your query number 3. 
/ 
/Proceeding now to the fourth and last question 

you submit as to whom is responsible for tl1e verification 
of the use of the funds for such airport projects, and 
whether the Governor's office, the Budget Director, or 
youl'• Department shall exercise such responsibility and 
follow the project to its conclusion to determine if the 
funds supplied have been properly spent, we find that in 
Section 22, Article IV of the new Constitution, under the 
title of "Hevenue", the last two sentences of said Section 
are as· follo·V'r: 

11 1~ -:H~ 'rhe division of the budget and 
comptroller shall assist the director 
of revenue in preparinG estimates and 
infol'mntion concf:Jrn:tng receipts and 
expenditures of all st.rcte agencies as 
required by the govr;rnor mid general 
assembly" 1'he comptroller shall be 
director of the budget, and shall pre­
approve all claims anci accotmts and . 
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certify them to the state auditor for 
payment." 

Apparently, that part of said 5eetion 22.of 
Article IV of the new Conatitution requires the pre­
approval of claims and accounts against the State by 
the Budget Director. Here, however, we have the mat­
ter of an appropriation for a definite purpose as is 
provided for in said House Bill #192. It is not an ac­
count, neither is it a claim against the State. House 
Bill ;¥192 is silent upon this question also. But we 
are of the belief thu.t the Budget Direc'tior has no fur­
ther duty to perform in such matters after the match­
ing sum has been appropriated and placed in the hands 
.of the Governor to be used for an airport project to 
be released upon the approval of the Divisio~ of the 
Missou~i Stat~ Division of Resources and Development. 
It would appear~ however, that the Governor's orfice 
and the Missouri State Division of Hesources and De­
velopment would have the right, and v10uld be charged 
with the duty of performing it, to exercise a corre­
lative check upon the disposition of the matching 
funds supplied by the State for any airport project. 
Thia 1 we believe, could be accomplished by requiring 
certified copies of ordinances and steps taken to 
purehase, Ol'' condemn by eminent domain, real estate 
for such purposes, copies of appraisment of such real 
este.te,·vouchers for all sums -paid out, and in fact, 
a complete abstract of all proceedings from the be­
ginning to the end of any such project. 

No doubt the ordinances passed by a munici­
pality would cover these propositions so that it 
shoul~ not be a very difficult matter for the Governor's 
office and the I'ilissouri State Division of nesources 
and Development to keep a complete check on the pro­
ceedings, expenditures, and outcome of such projects. 

CONCLUSION 

· It is, there fore 1 the opinion of this Depart­
ment considei·ing the foregoing, that: 

l) A separate Hnd. sinc;le municipality only 
may proceed to a_lpropriate funds to establish a memorial 
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' 
airport, under c.r: .• R.n. i/192, and receive a matching 
s~ from the State. 

2) Two or more municipalities may not com­
bine to establish a single airport. 

3) That the terms of said House Bill //192 
are prospective and not.retrospective. Than an ap­
praised value of real estate previously acquir.ed by 

,a political subdivision of this State as a basis for 
local funds for matching the ~10,000 State aid may 
not be used. 

4) '£hat the Budget Director would not have 
any duty to perform after the matching sum provided 
for in said House Bill #192 has been made available 
to the Governor'• office for release upon the ap­
provEd of the Missouri State Division of Hesources 
and DeveloPment• However• the Governor and the 
Missouri State Division of Hesouroes and Development, 
we think, would have the lawful right to follow such 
funda and require proof by mean• of vouchers and 
othel' data ahowing tho t such funds have been propel .. ly 
expended. 

APPHOVED: 

J. E. TAYLOR 
Attorney General 

GVJC: ir 

Hespectfully submitted, 

G:E:OHGE W. CHOWL:b:Y 
Assiat~nt Attorney General 


