MUNiCIPAL.CORPORATIONS: '*Discussion of rights of foreign municipal
corporations to acquire real property for
airport purposes in Missouri and incidental
matters relative thereto.
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CTE L e, Hugh Denney, Dirsctor
: Milggourl Stute vepartment of
Resources and vevelopment
state OfTice Building
Jelfiferson Clty, iMisgsouri

Dear sire:

Refercunce ig made to your lotber regucsting an official ’
opinion of this ofrice, und reading as rollows: :

wsupplementing our request of veptember 18-
regarding the legullty of a Missouril city
purchusing land in Illinols for alrport
purposes, wo¢ now have necd for an opinion

on the legality of « city outside of Mis~ \
gourl wcquirlng land 1u this state for air- '
port purposes. I would, therefore, appre-
clate an opinion on the followlng quegtions:

"1, Is 1t legal for a municipality outside
the Statce of Iissouri to own airport
property in MMissouri®

"o, Will this property be tax exenpt?

"S5. Can the municipulity desirving to buy .
alrport property in nissouri use the
condemnution lawg ol illgsouri to ac-
guire such property?

4, Will the prescint zonlng restrictions
or future zoning restrictions upply to
guld ulrport property?

"5, Coan tho swniclpality owning airport
property in ididssourl levy a fuel tax
for tlie wuintenance and upkeep, de-~
velovnent, and iwmprovenent oi the air-
port property?" '
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conslderation of thie wuthority of a municipal corpora-
tion to acquire avd hold real property for alrport purposes
outside the corporate limits of guch municipal corporation
must necessarily be gulded by the constbitutional and statu-
tory provigions of euch stute relative thereto. However,
the general rule, as stated In MeGuillin on Munlceipul Cor-
porations, 2nd id., Sec. 12810, appears to be:

"Notwithstanding earller rulings to the
contiary, including dicta, * % 7 it 1s be-
lieved that the rule, supported by the
walght of’uuthority as well as by the bet-
ter weasoning, is thot a municipal corpo-~
rotlon, where not expressly prohibited,
way purchase real estate outside of its
corporute lim1ts, for lepitimate municipal
purposes, ° * o

This 1s the rule iun lilssouri, as appears from<fhe opin-
ion of the Missouri 3u reme Court in Hafner v. City of St.
Louls, 161 Mo. 34, whereln the court sald:

no¥ % ¥ Tph our opinion the mere directory
power oi the churter, us to the right of
the city to purchase, hold and recelve
reul estuts, outside of the corporate .
liwits off the city, for purticular desiy-
nuted purposes, should not be construed as
an absolute limitution upon the general
power counferred upon the clity under sec-
tion one of the stutute concerning corpo-
rutions above cited, to purchase and hold

" real estute wuerever locuted, when it be-
comes necessury ror tie purposes of the
corporation, The necessitles of the city,
under the statute, congtitute ample war-~
runt for the purechase of land wherever
located, for other purposes than those
designated in its churter, > » #* o
(isuphasis ours.)

assumln;, but not determlning, that the constitutional
and statutory provisions relating to the power of ucqulsitlon
of real property. by municipal corporations in the states ad-
Joining Missourl are in accord with the majority rule as ex-
pregsged 1n the guotation fron Meiuillin on Hunicipal Corpora-
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tions, c¢lited supra, we next are conrronted with the guestion
oi whether or not there exists in ecither the Coustitutlon or
stututes of the Stute ol Mlwssouril any provision to prohibit
such seqgulsition of roul property in thls state.

It is well settled that the Stute of liissouri has the
power to rciusce uny Torelgu corporution, whether municipal
or private, the right to acyulre and hold rceel property with-
in the territoriul 1limits of this state, wud 1L sueh prohibi-
tion huas been declured to be tiho public policy of thls state
by virtue of cougtitutionsl or stututory provisions declara-
tory oi such public nolicy, then, without zogard to the au-
thority ol tihe loreisn municlpal corpoiation to acquire reul

property hurelin, such power could not ve exerclsed.

Iu the cuse ol Langdon v, City ol Vualla uila, 195 Puc. 1,
the Suprese Court of Vashingbton had for couslderution the
legulity of the lgsuince of certain cibty bonds, the prooceds
or which were to be uged for the congtruction and maintenance
off & water supply system Tor the Clty of Walla Walla, but which
entulled the wequisition of real property outside tine State of
Washington and 1un the. stute oif Oregon. The contentlon was
made thwt the Clty of 'valla Walla had no authority to acgyuire
real property outslde its own corporate limits, and further
that even if 1t had such power which it mlght exercilse within
the territorisl limits of the Stute of Jashington, such power
did not extend to the acquisition of rewl property located
outside the State of Washington and inside the State of Oregon.
After upholding the right of the City to awcquire real property
beyond its corporate limits, the court suid with respcot to
the second contention:

"Phe state of Oregon wmay, oi coursge, 1f it

80 choose, withhold from the cities or this
gtate the vizht to acquirc proverty in thut
stute, Just ws it awy withhold such right
frow any other forelgn corporution, but that
Goeg not arsuc that this gtute hasg not given
to ite cities such power oi ucuvuligition and
ownership ol property wus will enable them to
acguire gfqperty in Oregon by conscnt oi that
gtate. * ¥ * We conclude, then, that the
city of Walla VWalla does possess 1n its pro-
prietary capaclity the power to uwcouire wnd
owil in the stute o Uregon, g0 Lfur ey it nay
be necegsory for 1t to acyuire such power Irom
thie state ol Washington. Whether or not and
to whut exteut the clty mey be awble to cxer-
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cise such power in the stute of Oregon is,

of course, a guestion to be decided under

ghg %aws and Congtitution of thut state,
Con ’

FIS

“-We have not found any express prohibition in either the
Constitution or laws of the state of Missouri as would pro-
hibit a foreign municipal corporation from acquirlng and
- holding airport property in this state. At first blush, it
might be thought that Uection 5 of article XI of the Consgti-
tutlon of 1945 might hove that erffect. We quote, in part,
irom the constitutlional provision mentioned:

"Ifo corporation shall engage in business
other thun that expressly authorized in its
charter or by law, nor shall it hold any real
egtute except such as is necessary and prop-
?r f?r carryling on its legltimate business;
I T ST

1t seems to be the declared public policy of the Stute
of iissouri that the acquisition and holding of real prop-
erty by municipalities for the operation thereon of airport
focilities is a part of the legitimate business of such cor-
porutions. This has been a subject of legislatlve considera-
tion and as a result thoreofl the General sssembly has cnucted
geveral statutes relutive thereto, . We direct your attention
particularly to Section 15128, R, 5. Mo, 1839, reading as
follows:!

"The local leglslutive body of any city, in-
cluding cities under speclal churter, village
or town in this state is hereby authorized
to acquire, by purchase or gift, establish,
congtruet, own, control, lease, equip, im-
prove, hamintuln, operate, and regulate, in
whole or in part, aloune or Jolntly or concur-
rently with others, alrports or landling iiclds
for the use of alirplanes and other alrcrai't
cither within or without the llmits of such
cities, villages, or towns, and may use for
such purpose or purposes any property sultable
therefor that is now or may at any time here-
~after be owned of controlled by such cilty,
village, or town."

A8 a matter of fact, the Lejislature has declared that
such real property so owned snd held is reul property taken .
and uged for "public use™ by its speciiic declarution to that
effeect in Sectlon 15124, R, 3. Mo, 1939, reading us. follows:
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"iny lands acgquired, owned, controlled or
occupied by such cities, villuges, tovms or
countics ror the purposes enwierated in sec-
tions 15122 and 151283 hereol shall and are
hereby decleared to be wcqulired, owned, con-
trolled, and ocecupied for a public purpose
and as a matter of publlc necegsity, wund

such cities, villuges, towns, or counties
shall have the right to aoguire property ror -
such »urpoge or purposes under the power of
eminent domain as and for & public necossity.”

Viewed 1in the light oi the foregoing, we conolude that
no prohibition exists under the Uonstitution or stututes of
the State of iidssouwrl apuinst the scguisition of real prop-
erty for airport ilOilltlbu in thig gbube by a Torelgn nunici-
pal cozporgtion, 1T the power to s0 acquire and hold real
property rfor that purpose is conferred upon such forelgn mu-
nicipal oorporatlou by the Constitution and statutes of the
state of its 1uoo¢por tion,

One further guestlon wight present itself as corollary
to the above dlscusgion, nsmely, whebther or not such forelign
municipal corporation would be pequlred to comply with the
laws of the State ol Vigsourl rogulutory of forelgn corpora-
tlons doing business in btals stabte. e have oxamined "The
General cnd Business Corpoiwtion act of Wissouri,"™ found in
Laws -of 1943, puges 410-491, inclusive, and have ocome to the
conclusion thot such foreisn municlpal corporations would not
be required to reglister and obteln o license. We direct your
atteution to Section 96 of the Covporation act, which reads,
in part, eus follows: :

A Pore KRN COLDOthlOﬂ ox anized for Qrofit
bufo;o it transocts business in this Ctate,
shall procure a certificate of authority so
to do Irow the ocretury of State. R Eu
(“mphusis ours,) :

Inasmuch ag tlhe foreign nunicipal co LQOJ@ELOH necessarlly
would not be "orjunized o1 proilt, " we hove rouchod the con-
ciuslon stated.

1T,

With wrespect t0 the guewtion ws to wiother or not such
roal property willl bo exs mpt fron buxeblon under tho laws. of
Missouri, we ulreect your ubtbentlon to Gection 6 of hwticle X

the Congtltution of 1945, rcudling use follows:
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"L1Y proporty, rewl and personsl, of the
state, counties and other politicual subdi-
vigiongs, wnd non=wrofit cemeteries, shall bhe
uxompb from toxetion; and all property, real
and personal, nob neld tor private or cor=
porate prOLit und used exclusively Tor re-
ligious worship, for schools and colleges,
f0r purposes purely charitable, or for agri-
cultural and horticulbural socletics may be
exoupted from tuxatlon by generel luaw, 411
loews owempting fron tuxation proporty other
than the property enumerated in thlg arti-
cle, shell be vold.®

"Political subdivislons,” og uged in the Tivet cluuse of
the above qguoted congtitutionel provislon, must necessarily
vefer to politicul subdivisions incorporuated or forwed under
the Constitution or lows or the State of illssourd, wid there-
foro the exeaption wiforded therein to property owned by
politicul subdivisions of the Stube ol Lilsgpourl could not be

\oxtended to real property owned by a foreign munlceipal corpo-~

raotlon., We belleve Lhils to be purticulerly truc in view of
the fact thut the reol property beld 1un tuls stabte by such
municlpul corporwtbion iz held o owned by the corporuation in
its proprictery cotuer than 1ts uUVufﬂMunLdl cupacity. That

‘guch 1u Ghe netnee of the holding of such vewl property in

this state by © Jorelpn sweliclpul corporutlon appears irom
the opinion or the Jupreme Court of vushington in the cuse of
Langdon v, City of ¥Welln “'zlla, cltod supru, whercein thet

court gaid:

"he suggcestlon that, to allow o c¢ity of
this stote to uOQULfe property of the na-
ture hero in question in another stute
would, in effect, be an sssumption of extra-
territoriul Jurisdiction, we think is wholly
without foree, in view of the fact that the
clty's ownership of such property situuted
outside 168 own terrvitorial lidlbs, WLGLLOT
within or wilthout t.lsg stuvo, ls only the
OWilershlp Lid CONLIOL OVor Sucl pLOyur£F~¢n
tho city'o proprietury cupacity, © ©7

{ suphosig ours, )

A guite similur situatlon was presented 1n state ex rel,
Taggart, eb ul. v. ioleomb, et al., @0 Xen., 178, 116 P, 231,
o0 L.n.u., I , 245, snn. bu 1912b, 800 (wzit‘or QU ror
denied Kungus CLLy ve sbabe ex rol. Uagbqlt 2R6 U, 5. D99, 383
S, Ct. 112, 57 L, #&d, 375), whevein the court suid: '

ﬂtﬂ’

/
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"And go it muy bo scild hore thab, whoen a
eity of the stute of illgsouri 'comes iuto
hunsas, it comes us w private party and
brings with it none ol the prerozutivews of
sovercignty, The general ruleo is taat all
property, not cxpressly exerpted, 1s tax-~
able, and the ifact that the gstate does notb
tax itself and its municipalities to obtaln
"revenue ror itgell is 1o reason why a for-
elen municipality, who 1g here iu the ca-
pacity of a private proprietor, and whose
property recelves protection from the stato,
ghould contribute nothing towdrds that pro=-
tection or should escape paylng the toxes
imposed upon other owners of property. It
ls clear Guat the cxeupbions ifrom lLaxetion,
provided or tho stube and for cltles and
munsclpulltics or GHo sbtabe, are ouly de-
clarutory of the lmmunity tiut would be
sranted on Jundanental prircliples ol povern=
ment, and biab Lio cities and municipalibics
referred o 1 the glatulec wnd Gonstitution
aro LLhosG of our own statc. ' '

“Mhe fuet that municlpelities of another
state, which becomes proprietors in Kangas,
are not weccorded cxemnpbion frow tuxation, is
ne basis for the cleulm thut the laterpleader
ig denled the equul probection or the laws
or deprived of properiy withoul dus process
of lauw in violatlon of the [edeiral Conatitu-
tion." ( suphosis ours,) \

We, tnerefore, conclude that such proporty would not be
exoempt from taxatlon lwnpoged under the lawg ol the State of
liissourl,

11T,

The guestion of the authority ol a muuicipaul corporation
to acquire by condemnation real .property to he usea for an
alrport in the Stute of liissourl ls one wihich we think would
be largely controlled by tine principle of law set forth in
the cause of County Court of Vuyne County ve Loulga & Fort Gay
Bridge Cos, Inc., 406 & Suppe 1e¢ Io thaat actlon tho state of
West Virginia vwas sceking to condemn o toll bridge for publle
purposes, located pertly ir VVest Virginia and partly in Ken=-
tucky, in the absence of any permlssion or agreement with the
State of Kentucky or the owner of such bridge, and in the
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absence oi any pucial authorlzation of Congress. We guote
Tror the opinion in whe cuge:

"Plaintify claims that it iz authorizod by
the Stote ol West Virgiania to condemn the
whole of this bridgo by virtue of CGhapberr 27,
oi' tlhe ubts of West Virginla, 3econd Lxtra-
ordlnary egsion, 1935, W. Va. Code, Ch, 17,
Lrb. 17, Secs. 20=52. It cluima that under
bile doctrine ol comity botwesn the several
states, that 1t may exeréise the right of
eminent domain upon property louated in Ken~-
tucky, provided no lew of Kenbucky forbids
such gond:mnatLon, and provided it ls ready
and willlng to puy to the owners oi thut
privaits bridge the Just compeusstion four the
property nahen. I scc no merit in either of
these contentions,

YThe power of emincub domain is zn attri-
bute of sovercignty. Jithin its own Jurig=-
dichilon vuach slabe possesges such soveroign
bower. But o state cua toko o authorize
the takiu, of proporty locabed iu Gonothexn
statce. .l mbate holds a1l the property
within 1ts terwitorlol liwmits free ifvon the
cimlnent dom:ln or wll otier stubes. To

ar e tiuh le Deople off Vet Vivglaia lhave
ou inherent wight to tuke property locuted
in Rentueky drom w clvlzen o bt stato,

ig v assert thot tie sovesclpnty ol Weat'
v¢¢bini; cabends to gome exient ovor thwo
Soil ol bun%goky. *l'o shate the proposition
i bo rerube 1t,' deuvarter v. Hudson vounty
Woabor Coe, 70 Wd,dg. 095, 65 . 409, 496,

14 Latetey Wee, 207, 115 o, b. 2

NG 7..)4,
10 sfnoine Cos. 1165 1o o, dJur, 645, 29 Uoededey
Jmingnt UOMbin, sec. 19, p. 8083 u ovar Ir-
VUL‘OM & o Lana Uoe v Lochiq J;oﬁh, ctc.,
\./O., r,._L L\rO. NO.L, _L\.J.L _L. .cr), .Ll..\L..L‘». (J.L (},
1275, sun, Cas, 1910D, 1807. .. stube cunnob
own o woyulire property lu another state
witlhiout 1te congent, Dodre v, ﬁii“,u, UaCay
g7 ¥, 1603 dtate ou Geoﬂ,u Ve Udly wit Chat-
tanoogu, 264 U.ble 478, 44 5. CH, o069, 05 L,
hde. 796y Klein v. City of Louls VLllp,ABB
Ky. 624, & u. We 2d 1¢Oe, 110, = o~

"ot o puch authority hus been glven by
Congresgss Tor the condemnation oif the Loulsa
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and Fort Goy bridge, and nelther the State

of Kentucky nor the owner of the bridge has
gonsented thereto, Comity betwecn these ad=-
Joining states cunnot supply that high and
drastic power oi condemnation, Conlty is a
courtesy whilch -one state extends to another
by enforcing the laws oi' such other state
when it is proper to do go, and such law is
not contrary to the publlec pollcy of the
state, Comity will not be sxercilsed, when to
4o so, the stute would be violating 1ts own
laws, or inflicting injuries on soue one or
more oi' its citlizens." '

We are unable to dliscover any constitutlonal or statu-

- tory authorization which would grant to a foreign munioipal

corporation the right to invoke the powers of eainent domain

“to u0quire suel property, and in the absence oi such congent

having been granted, we conclude that such foreign municlpal
corpoyation could 40t avall itseli' of the condemnation laws

.

of the staubte ol Missouri.

1v,

With respect 0o your question rolating to Zoning reatrio-
tions with reference to alrports owned in the Stoute or Mls-
gourl by forelgn munleipal corporations, we believe that there
cun he no guoation but thut such rostrictionsg must apply. It
has been held that sovereign states possess jurisdicetion to
control the air space above their territories as being essen-
tial to the sulcety of thelr inhabltunts., It has also been
held that any use of the aly space over lund which ls inJuri~
ous to the land or impuirs or interferes with the voasession

or enjoyment tihereoi is unlawlful. Sec Smlth ve Wew iBngland

Alrcraft Co., 170 W, £, 385, 870 Mags, BLL, 69 L.L.01. éOO;
also Guith v, Conswierg Power Go,, 46 ¥, Lupp. 21, '

With these principles 1n nind, 1t becomes upparent that
zoning reguletions wvnd restrictlions vre o proper gxeorclsge of
the soveroclgn power of the State of lMlgsourl, snd ull alr-
ports operated wlthin the tervltoriul limits ol the gtate will
neceasarily o subjectoed to such rezulatlons and regtrictions,

"\J’.
Your i{ifth query is somewlot indeiinlte ug to whether 1t

ls intended to levy the fuol tax, mentloned therein, upon sales
made on the reul property owned by the Lorelpon nunicipal corpo-
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ration in thu State of Missouri, or whether such tax is to
be lovied within the territory oi the foreclgn municipal cor-
poration within its own corporate limits In the btdto of its
crecation, '

As has been polinted out previously iun this opinion, the
acquisltion and holding of the real property by the forelgn
municipal corporation in tils gtate 1s and will be in its
proprietary capascity, wund not in 1ts povernmental capaclty.
Such being the case, tio taxing power of the Torcign municlpal
corporation cannot extend to territory locatead within the
state of iilssouri, It is elementary that the authority to im-
pose taxes by any governmental body 1s restricted to the area
over which 1t ecxercises governmenital control. In view of the
great diversity of laws und Congtitutions of stutes adjolning
the Otate of Jissourl, which would necessarily control the au-
thority of any particulir foreipn municipal corporation to
levy any particular tex, we deem 1t inadvisable to attempt in
this oglnion to cover Ghut phase of your inquiry completely.

CONCLUSION

In the premises, we are of the conclusion:

(1) 'Thut 1o cons bLtUt'Ohul or statutory prohlbitions
exist in the State o Missouri wihich would preclude the ac=
guisition and holding of real pnoperty in this state by =
foreign nunicipul corpovation for ailvport purposes.

(£) That such real property, when so ucyuired and held,
will not be exenpt from btuxation under the laws of the State
of Missouri, .

(3) That the right of eminent domaln may not be cxer-
clged by wu forcibn jmunleipal corpovation in acquiring such
property in the Stabte of Mlddourl, under present conutltution-
al and utatutoxy provisions.

{4) That exlobin. and fubture zoning restrictions end
regulations ol the Jtate of Migsourl wlll be applicable to
such property.
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(5) That such foreign municlpul corporation msy not
levy uny tuxes within the ibtute of #disgourdi,

Respectfully submnitted,

WILL ¥o BURRY, Jre
Agsigtant ittorney General

- APPROVEDS:

Jo ﬁ- TA;YLO.R
Attornsy General
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