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’ e Y - TAX LEVY: An increase in the leyy abpove the constitutional
’ v ‘ . - and statutory limit of bakes for public health

“ : purposes would be unconstitutionals When such
levy is ordered by the circult court.
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Prosecuting Attorney - s
iTew “adrid County
Mow “adrld, ilssourd

Dear 3lr: . ‘ (
This aclmowled;es recelpt of your request for an opinion
bagsed on tho followins Tactsy

"our Counbty Court has made a levy of HO¢
on the (100,00 assssued valuation for
general revenue purposes in thils couanty,
and we understand that o be the limit
allowed under the new conatitution, the

, same as it was under the old constitution,

"Tow the County Court seems to desire that
an a:lditional levy be made for public
nealth purposes; speciilically to ald the
DT spraying program {or the yoar 1947,
This projoct has proven very beneficlal

to this part of the state,

"je notice tunt the new counstitutlon pro-
vided -lfor gueit a levy in a.dition to the
limitation of 50¢ on.the 100,00 agsessed
valuation, provided thne leglslaturce passos

e law ior such purpoaes, and we obscrve thatb
the legislature has now enacted sections
11040 and 11041 of the laws for the year
1645, which would seew te relate to tils
subjeet matter.

"iowever we note that in section 11040 wmen=
tion is mdade that the tax levies mentloned
therein shall include those for public

N hoealth and etc. The point tiat has us wore
ricd is whether or not this would malte it
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necessary to include such a levy with the
othiers node for seoueral revenue purposes
and limit the totel to 50¢ on the ;10000
asscased valuation. In other words, the
thiing we desire to know is wiiether undex
the oxisting stats of the leaw, our lounty
Court con leovy. a tax in excess oi the 50¢
on the 1100400 assessgsd valuation for pub-
lic health purposes by following the pro-
cedure outlined in section 11041 of the
1945 statutes,™ '

‘Section 11(Db) of Article K'of the 1945 Constitution proe=
vides: ’ . :

"Any tax imposed upon suchi property by
rmunicipalities, counties or school dise
tricts, for thelr respectlve purposes,
shell not exceed the following annual
rates:
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"For countles = thirty-five cents on the
hundred dollars assessed valuation in
countles naving three nundred milllon
dollars, or more, asscssed valuation, and
"Tifty cents on the hundred dollars asscssed
valuation in all other countlesj & i & 3¢ n

How iladrid County has an assossed valuation of less than
three hundred milllon dollars, hence the Lifty cont maxlumun
would be applicable. ) ,

LY

The Few lladrld County Jourt, having made the maximum levy
allowved by the Constitution of 1945, would be precluded froim
makine an additionsal levy unless authority Lor such is contalned

2

in the Constitution.

Section 11(c) of Article X of the 1945 Sonstitubion pro-
vides Ffor an sdditional levy for certain purposes by specllic
mothods and wder certaln circumstances, and is as follows:

"In all municipalitics, countivs and school
districts the rates of vaxation cs nerein
limited may be increased for their respec-
tive purposes for not to exceel four yoars, '

when the rate and purpose of the incrcease
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arec subnitted to a vote and two=thirds of
the qualified electors voting thereon shall
vote therefor; provided that the rates
herein fixed, and the awounts by which they
nay be increased, may be further limited by

- lawy and provided further, that any county
or other political subdivigion, wihen author=~
ired by law and within the limlts Irixed by
law, may levy a rate of taxation on all
property suvject to lts taxing powers in
axcess of the rates horein limited, for li-
brary, hospital, public health, recreation
crounds and museum purposSes, '

(Tmphasis ours.)

Other than by a two=third vote of the people, the under=-
lined portion of thils section of the Constitutlion authorizes an
increase in levy only when authorized by law and then only for
library, hospital, public health, recrsation grounds and museum
PUrposes.,

The questlion then arises as to whether the Legislature,
pursuant to this constitutional provision, authorized any such
incdreese in the levy, VLeallng with the taxes to be assessed,
levied and collected, the General Assembly enacted Section
11040, Moes ReSs.Ae 1939, llouse Commlttee Substlitute for llouse
Pill No. 468, Section 1, which is as follows:

"The followins named taxes shall hereafter
be assessed, levied and collected in the
several counties in this state, and only

in the manner, and not to exceed the rates
prescribed by the Constltution and laws of
this state, viz.: The state tax and taxes
necaessary to pay tho fundod or bonded debt
-of the state, county, townshlp, munlcipali:iy,
road district, or school district, the

taxes for current expenditures for counties,
townships, municipalities, road district

and school district, including taxes wnhich
may ve levied for library, hoapitals, public
health, recrecation grounds and museum pur-
posesa, as authorized. by law."

Thls section sxprossly provides that tine levy made in-
cludes expenses for puvlic heelth, etce., and precludes, rather
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than authorizes, an additional levy for such 1tems, and unless
other statutes could be found directly authorizing an increase
above the maximum set by the Constitution and by this statute
for such purposes as public health, an adiditional levy would De
unconstiltutional, ‘ .

Thon follows Section 11041, Mo. ReS.A,, louse Committee
Substitute for lHouse Bill No. 468, Sectlon 1, which is the only
statute we are able to find providing for an additional levy
ebove the constitutional and statutory limitations., Sald section
is as follows: :

"Jo_other tax_for any purpose shall be
assessed, levied or collscted, except
under the following limitations and cone
ditions, viz.: The prosecuting attorney
or county counselor of any county, upon
the request of the county court of such
county « which requeast shall be of record
with the proceedings of sald court, and
. such court being first satisfied that
there exists a necessity for the assess~
ment, levy and collection of other taxes
than those enumerated and apecified i&

The preceding section - shall present a
petition to the circult court of his
county, or to the judge thereof In vaca-
tion, setting forth the facts and specify=~
ing the reasons why such other tax or
taxes should be assessed, levied and col=
Tectedy and such circuit court or judge
thereof, upon being satlsfied ol the neces=
sity Tfor such other tax or taxes, and that
the assessment, ievy end colloction thereof
‘will not be in confllet with the Constitu~-
tion and laws gﬁ this state, shall make an
order direcved to tne county court of such
county, commanding such court to have
assessed, levied and collected such other
tax or taxes, and shall enforce such. order
by mandamus or othcrwise. Such ciler,

" when so zranted, shall be a continuous
order, and shall authorize the annual as=-
sessment, levy and collectlon of such other
tax or taxes for the purposes in tho orvrder
mentioned and specified, and uvntil such
order be modifiled, set asidse and annulled
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by the circult court or judge thereof
sranting the same: Provided, that no such
order shall be modlfied, set aside or an-
nulled, unless 1t shall appear to the satls=-
faction of such circult court, or judge
thereof, that the taxes go ordered to be
assessed, levied and collected are not
authorized by the Constitution end laws of
this state, or unless it shall appear to
said ocirecult court, or judge thereof, that
the necessity for such other tax or taxes,
or any part thereof, no longer existaen

(fmphasis ours.)

The underlined parts of this section clearly show tnat an
additional levy, as suthorized therein, must be for taxes and )
urposes other than those specified in Section 11040, o, HeSeAs,

which 1s the preceding aection and in which publlc health is
specifled and included.

Conclusione.

It 1s therefore the oplnion of this department that an
additlonsl levy of tax ordered by the circult court, above the
fifty cent mexlmum set by the Constitution and statute, for
the: purpose of public health would be unconstitutional,

Respectfully submitted,

We- DRADY DUNCAN
Assistant Abttorney General
APPROVED®

Je e TAYLOR
Attorney General
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