Lo | ; :‘

. : \ : 3\
\‘( ELECT%ONS:) f of Excelsi»r Snrings must h 1d aNprin
' ' leu,Lon before holkln& 4 speclel election'y
BOND ISSUES: a vaeancy in the clty éouncill. ! The ¢ity ma
" the propositlon of lssuing r venue bonds to &

the speclal election is held to flll the‘vaoanﬂ‘
the clty council. , :

May 23, 1046

Honerable L. Madison Bywaters %é}
Prosecuting Attorney o
Clay County

Liberty, Missourl

ﬂ\ Dear Mr. Bywaterss _ . .2

4 This will ecknowledge receipt of your lettsr of feeent
) date, requesting an opinion of this department on the follow—

ing questionss

"1, In a city operating under the city.menae-
gor form of government 1s 1t necessary in a
speclal election called to fi1ll a facancy on

~the city councll to have a primary electlion.

"2, At the time of the special electlon for

the purpose of filling a vacancy on the .council
18 it legally possible for such a c¢ity to also
submit to the voters & proposition to vote
revenue bonds for the purpose of acquiring a
municipally owned electric light plant."

Por convenience, we are discu351ng question one in a | S
separate Part One of thils opinion, and question two in Partg ~ \
Two of this opin1on. v .

Part One

Ve think question one of your letter 1s answered by an
examination of the followlng sections of the Revised Statutes
of Missouri, 1939. Thess sections are found in Art. VIII,
Chap. 38 of the Revised, Statuteg of Mo. 1939, dealing with ,
elections held in third class citles having the city manager \
form of government. '

. ) B ' |
‘Bectlon 7081, R. S. Mo. 1939, providing for the city
council in such clties, provides in part as follows:

ﬂ
M % *Should a vacancy oceur in the of-" ’ ' _V
flce of couneilmen by death, resignation ‘ !
or otherwise, a special electlion shall be
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called by the council in proper form for
the purpose of filling the vacancy, * % M

Section 7082, R. S. Mo. 1939, provides in part as follows:

"(1) Candidates to be voted for at all gen-
eral and speclal munlcipal electlons at which
the officers are to be elected under the pro-
visions of this article, shall be nominated -
by a primary election, and no other names
shall be placed upon the general ballot ex~
cept those nominated as hereinafter pre-
seribed. #* % ="

Section 7082, R. S. Mo. 1939, specifically provides that
candldates to ve voted for at "all general and special munici-
pal elections at which the officers are to elected under the
provisions of this article™ are to be nominated in a primary
election, The electlon to fill a vacancy in the councll 1s
& speclal electlon under the provisions of Art. VIII, Chap. 38,
Revised Statutes of Mo. 1939, made so by that part of Section
7081 above quoted. The language of these sections is clear
and unambiguous, and in our opinion, requires that the city
conduct a primary election before holding a special election
to fill a vacancy in the elty council.

Part Two

The constlitutional and statutory provisions pertinent to
the discusslon of question two of your letter are set out be-=
low. '

Article VI, Sectlon 27, of the Constitution of 1945, pro-
vides as follows: .

"Any oity or incorporated town or village in
this state, by vote of four-sevenths of the
qualified electors thersof voting thereon,

may issue and sell its negotlable interest:
bearing revenue bonds for the purpose, of pay-
Ing all or peart of the cost of purchaaing,
constructing, extending or improving any
revenue producing water, gas or electric light
works, heating or power plants, or alrports,
to be owned exclusively by the municipallty,
the cost of operation and maintenance and the
prinecipal and interest of the bonds to be pay-
able solely from the revenues derived by the
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municipallty from the operation of such util-
ity

In the very recent case of State ex rel City of Fulton
v, Forrest Smith, State Auditor, declded at the January,
1946, call of the September Term of the Supreme Court of
Missouri, and not yet reported, it was held the above Consti-
tutional provision is self-executing, that 1t needed no legis-
lation to make 1t effective and, further, that revenue bonds
voted pursuant to saild constitutional provislon were properly
authorized in an electlon under Seetlons 7368~-72 R, 5. Mo,
1939. These sectlons are reenacted by House Bill 689 with
the same provisions relative to the questions arising here,
State ex rel City of Fulton v. Forrest Smith is final, there
having been filed no motion for rehearing.,

Section 7369, page 4, House Bill 689, providea in part
as followst .

"Por the purpose of testing the sense of the

. voters of any incorporated eity, town, or
village, whether organized under the general
laws of this state or by speclal charter or
by constitutional charter, upon a proposition
to incur debt as authorized in the preceding
sectioms, the council, board of aldermen or
trustees, as the case may be, shall order an
election to be held of which they shall give
notice signed by the city clerk. i #* "

“Section 7081, R« S. Mos. 1939, provides in part as followss

My % # Should a vacaney occur in the office
of councilmen by death, resignation or other=-
wise, a special election shall be called by
the councll in proper form for the purpose

. of filling the vacanecy, # # #"

The first legal proposition raised by questlon two is
whether the holding of the speelal election to fill a vacancy
on the councll at the same time that an election is held to
vote on the proposition of acquiring a municipally owned
electric light plant is prohibited by any constitutional pro-
vision. The ohly pertinent constitutional provision is Sec~-
tion 27 of Art. VI, which is gquoted above in this opinion.
That section provides only that the city may issue bonds when
such action has been approved "by vote of four-sevenths of
the qualified electors thereof voting thereon®. Thus, all
that 1s required by the constitution is that a vote be had on
the proposition, and that a certain portion of the qualified
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electors voting on thé proposition assent to the action. We
find nothing in this constitutional provision which, in any
way, prohibits the holding of another election at the same
time that the bond proposition ls voted upon. As a matter
of fact, the cases hcld that the holding of a special electlon
on the same day as a primary or general e lection complies
with constitutional provisions requiring an election on a
special proposition "to be held for that purpose', meaning
the purpose for which the speclial election is being held.
Morgan v, City of Los Angeles, (1920 Csl.) 187 P. 10503 Fox
v. Seattle (1906 Wash.) 86 P, 3793 City and County of San
Franeisco v. Collins (1932 Cal,) 13 P, (2d) 912; American
Smelting and Refining Co. v. Tacoma (1942 Wash.) 129 P. (24)
531l The same. type of provision was contained in Art. X,
Sec, 12, Constitubion of 18756, The new constitution changes
this provision by leaving out the words "to be held for that
purpose," 1If such elections meet the test under & provision
similar to that of the Constitution of 1875, they would, in
our oplnion, satisfy the requirements of the Constitution of
1945, It has also been held that such elections met the
constltutional requirements where the constitution required
merely that an election be held. Furste v. Gray (1931 Ken.)
42 S. W. (2d) 889. This in effect i1s what is provided in the
present constitution.

The second legal nroposition ralsed 1s whether the hold-
ing of the two elections at the same time are prohlbited by
the statutory provisions above set out. If they are not,
then 1t would appear that they could be held at. the same time,
slnce the procedure for holding each is specifically set out
in the statutes, and all that 1s necessary is that said pro-
cedure be complied with in sach case.

Strletly speaking, there are two parts of the second legal
1ssue. One is whether the statutes relating to the voting of

the bonds prevent the bond election from being held in connection

with another election and two, whether the statutes regarding
the election to f1ll the vacaney prohibits that election being
held in connection with another election.

We have found no Missourl cases dealing directly with
either of these polnts, but the language and holdings of some
Mlssourl cases seems to Indlcate what would be the attitude
of the Missouri court on these questions.

In State ex rel. City of Memphils v. Hackman, 273 Mo. 670,
the Supreme Court of Missouri, in a case dealing with an
electlion in a city of the fourth eclass for the purpose of
voting a bond 1ssue to acquire a muniecipal light plant, the
court said: (l.c. 690)
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"In State ex rel. Mercer County v. Gordon,
242 Mo. l.c. 624, we had occasion to make

a concrete appllication of the foregoing
canon of construction in discussing a like
contention to that made by respondent in
the instant case, in which we said, in ef-
fect, that the apirit of the modern rulings
was not to construe laws governing special
electlions, as 1n the case at bar, with the
utmost strictness, but if it appears that
everything has been done to afford the
voters a free and fair opportunity to vote
yes. or no on the proposition submitted, in
the absence of the violation of a mandatory
atatute or the doling or omission to do some-
thing which deprives the voters of a free
and falr opportunity to express their will,
such an election will be upheld,"

_ In State ex rel. Ken sas City v. Orear, 210 8. W. 392, the
court had before it the gquestion of whether or not the percent-
age of votes necessary to approve a bond issue of the City of
Kensas City, where the special electlion to vote ths bonds was
held at the same time as the general electlon, was sufficlent.
There were two bond issues voted upon. The court held a bond
issme for fire protection was valid, and that a bond lssue for
a muniecipal ice plant was invalid, but the holding as to the

1ce plant bonds was based upon the fact that the clty could not
lawfully engage 1n the 1ce business. The court in the (Qrear case
did not diseuss the questlon of holding a special electlon along
with a general election, but held bonds voted on at such time
were valid, ,

The case of State ex rel., City of Marshall v. Hackman, 274
Mo. 551, dealt with the validity of an election at which bonds
were voted to build or purchase an electric light plent in a
city of the third class. In that case it was contended that the
special bond election should have been held on a general election
day, since Section 9545, R. S. Mo. 1939, provided that the special
elesetion should be held as in the case of cther elections in such
municipalities. Section 9545 was the same as Section 7369, R.
Se Mo. 1939, which latter section has not been changed with re-
gard to the provisions pertinent to this dlscussion by House
Bill 689. The court in that case said: (l.c. 562)

"% # #Phe provision with reference to such special
elections (viz. such elections shall be held and the
Judges thereof appointed as in case of other elections
in such municipalities, R.S. 1909, Sec. 9545, 'supra)
only requires similarlty as to the method and manner
of holding the two kinds of elections; 1t does not
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necessarily imply that they can only be held on
the same date, #itsM

SR N

"s#4In eases wherein this court has passed upon the

exersise of such powers, it was not thought indis-

, sable that such elestions should be held on the

v §E§o preseribed by law for the general elections in
" saeh Sowns and clties. ###" (Underscoring ours)

&\ yrem the avove Missourl eases we think that an election which
i relir and gives the people an opportunity to vote on the lssue,
4 be held to be a valid bond election, and that the language
. State ex rel, City of Marshall v. Haclman, implledly authorized
Fholding of a special election to vote munieipal bonds on the
§ue day as an slection for the election of public officers of
Oityo . .

-  However, it 18 not necessary to rely solely on the Missourl

norities., .Cases in other jurisdictions have directly ruled
the questions necessary to be determined in thls opinion.

¥k regard to the permissibllity of holdlng bond elections on ,
k» same day &s other elections are held, the welight of authority

i that thls is proper. - ’

. One of the earliest cases dealing with this question was Fox
Epeattle, (1906 Wash,) 86 P. 379, In that case the court
$sirically consldered the question, and said: (l.c. 380)

"yu#This is, in effect, providing a special electlon
for the submission of guestions of this kind, and 1f
all the requirements of a speclal election sre met,

as we understand they were met in this case, by giving
* proper notice, etc,, the fact that for the sake of
sgonomy the election was held on the same day that a

k- general city election was held, and that the same bale-
. lots were used, does not make it a general election,

i or take it out of the provislon of the Constitution

£ above quoted, viz., that such proposgition must be sub-
g mltted at an elsction to be held for that purpose; but
t that the election on the special proposition, being =0
eld, is merely an inclident not affeeting in any man-
er its distinet purpose or character, " '

Bs cass was followed by a line of Callfornia cases 1n which
jme questlon was raised. 1In Morgan v. Clty of Los Angeles

§ 187 P. 1050, the Supreme Court of Callifornia was cd led upon
8 on whether i1t was necessary that two-thlrds of those voting
pond 1ssue, or two-thirds of those voting ln the primary elec-
% whlch the bond issue was also voted upon, was necessary to
@ the bond issue. In determining this question the court

#8d the consoclidation of the special bond eleetion, and said
fush consolidation was authorized by a statute of Galifornia.
@, the court 4id not base 1ts decision upon the atatute, but
tother cases, including Fox v. Seattle, supra, in holding that
ABAry election did not alter the nature of the bond election
peclal election, and that such bond election was & valid one.
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In view bof this holding, it 1s not surprising that the
California court later made the same ruling with regard to
e bond electlon which was held on the same day as a primary
election, in a case where there was no statute specifically
authorizing consolidation. GCity and County of San Francis-.
co ve. Collins (19%2) 13 P. 912. The ocourt in that case
said: (l.c. 914) ' ,

"% 3 % The seoond objection is that the spe-
" cial election called under the provisions of
section 4088 of the Political Code could not
_ lawfully be sonsolidated wlth the August pri-
: S _mary election (see Deering's Gen.: Laws 1931,
cod X o vols 1, p. 1085, Act 2264, Sec., 1), and that
TS . far  the same reason it could not be held on
L v the same date, with the same preclncts. A
sufficient answar is that although the elec~
tions are to take place on the same date and
in the same precincts, they have not been con-
solidated and are not confused. Separate pro-
vision 18 made for inspectors, judges of
sleotibn, end clerks; ballots are to be used
a» the specisl election, as dlstinguished
Yoting mechines at the primary election;
e returns are to be separately canvassed.
ections are obviocusly distlnet and sep-
®s Sese Morgen v, Clty of Los Angsles,
fPad. 301, 187 ©., 105H0; dead ve Clby of
"Angeles, 185 Cal. 422, 197 P. 65."

. the very recent case of American Smelting & Refilning
¥+ Teooma School Dist. Wo. 10, (1942 Wash.) 129 P. (24)

the Supreme Court of Washington held that it was proper
#mbine & special election which dealt with tax propositions
& genersal municlpal election. The court referred to its
er decision in Fox v. Seattle, supra, and said: (l.c. 534)

"The holding of this court, in the Fox case,
supra, with reference to the distinctive
character of speclal elections, though held
in conjunction with genoeral elections, is
supported by the general weight of au=-
thority. # * =" (Cases cited)

The reasons for the holding of the great majority of the
8, that bond olections may be held at the same tlme as
elections, 1s, we think, well stated in State v. Dade

v (1940) 198 So. 102, wherein the Supreme Court of Florida
that bond lssues in such cases were valid. 7The court
(1.0- 104:)
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/ "% % % Obviously, such elections were al-
lowed to be held simultaneously because of
convenlence and economy, and the county
commissioners are to be commended in ex-
erting their authority thus to ocurtail
expense and accommodete the voters., A-
nother 1ncengive for holding Joint elections

.is, doubtlecé the probebillity that one

: : ~ would prove a drawing card for the other

~. and that the number of electors attracted

: to the polls would therefore be increassd."

Other cases holding that the charscter of a special bond
election is not changed by the reason of it being held on the
e~ game date as & general election or a primary slectlon are:
Board of Educatlion v. Woodworth (Okla.) 214 P, 10773 Norton
v, Coos County (1925 Oregon) 233 P. 364; Nyce v. Board of

‘Commlssioners of West Norriton Township {1935 Penn., ) 179 Atl,

584,

With regard to the permissibility of holding sapeclal
eotiona to elect municipal officers on the same day as
ﬁhﬁr elegtions are held, there is less pertinent authority.
those cases dealing with the guestion clearly in-
st such procedure is proper.

ots 1in the case of Furste v. Gray,. (1931 Kentucky)
{R4) 889, were very simllar to the situation pre=-

P8, In that case a statute provided for a special

n o rill a vacancy created in either branch of the

&1 Assembly of the State of Kentucky. This special

ion was called to fill a vacancy in thoe offlce of State
tor, and the writ of election fixed the time for holding

8 special election on the saume date a8 the general slsction.
gourt saidz (l.c. 891)

My s % Trve, the time for holding the spe~
clal electlon may by the writ be fixed for
the same day as the gensral election, that

- belng 1in the diseretion of the officer is-
sulng the writ, but it is no less a spe-
cial election, and the issuance of the writ
no less prervcguisite to its validity."

" In Duquette v. Mﬂrrill (1935 Me.) 42 4Atl. 254, the statutes
pin provided that vacancies in the office of County Treasurer
. t0 be filled at the next blennlal election. There was to
primary election to nominate the candidates for the office
to the biennial election, If the vacancy occurred after
egular primary election, then a special primary elsection

be ordered by proclamation of the Governor. No such
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regular or special primary election was held in this case.
The petitioner claimed that he wes duly elected County
Treasurser to £ill the vecancy by reason of the faot that at
the biennisl election hls name was wrltten on many of the
ballote. The petitioner contended that the failure of the
officials to hold a ovrimary election did not nulify the right
of the votgrs to cast their ballot, and to make their choles
“of & cendidate to f111 the office. The court considered the
-gquestion of notlce to the voters as belng one of the que stlons
in the case, and since a certain type of notice was required
for special electlons, the court first considered whether the
£1lling of & vacancy in such case would be a gpeclal electlon.
In that regard the court saidi (l.c. 28B5)

"Although it was a gensrel election that was
held September 1l, 1944, yet, assuming a va-
cancy 1in the office of County Treasurer, and
the ripht and duty of the electorate to fill
that vacancy at the tlme of the general e~
lection, yet as to such office 1t was s spe~
cial election, as there would be no one to
bé elected except for the vacency and by the
;rovisions of the statute the election would
not be for the regular term of four years butb
for the unexplred term of two years. That
such electlon 1s held at the =asme time and
place with the generai election, does not
change its character."

. There 1s, in our oplnion, no statutory prohibition a-
Bist the holding of an eleetlon to f111 the vacancy in the

- eouncil under Sections 7081, 7082 and 7083, Revised
ghates of Missourl, 1939, for the rcason that the nature
oh election, as & specisl electlon; 1s not changed.
fp the above authorlties it is clear that 1t 1s not changed,
Whis, together with the cases vhich we have citod deal~-
@ore particularly with bond issue elections and in which
e found no mention of any objectlion with the holding of
.ons for the selectlon of officers at the same time as
nd elections are held, we thilnk, clearly indicates that
Bpal elaections, as %o the selection of officers,my be

- the same day os a speclal electlon to vote on a bond

c gummary, there is nothling in the constitution or the

8 which expressly and specifically prohibits the hold-

j bond election for the acqulsition of a city light

¢ the same day as an election to fill a vacancy in the
Moll of & cilty of the third class, nor prohibiting

phg of an election to fill the vacancy on the same date
d elsction. Section 7081, R. 8. Mo. 1939, provides

leotion to fill the vacancy shall be a speclal election.
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" The provisions of House Bill 689, relating to the votling on
bond issues provides only that the oond lssue shall recelve
two-thirds of the vote of the qualified electors voting there-
.ons House Bill 689 does not, therefore, provide even that
the bond election shall be a speclal election. However, we
should conslder it so, under the authority of State ex rel.
City of Marshall v. Hackman, supra. In both situations, the
cases have held that the nature of the specilal election ls
not changed by reason of its being held on the same date of
another electlon, and the cases have upheld the validity of
~electlone of both types which were held on the same date as
another election.

CONCLUSION

v

It is, therefors, the opinion of this department that
(1) in a clty operating under the city manager form of
government, it is necessary thet a primary election be held
before a special election which has been called to fill a
vacancy in the city council; (2) the city may legally sub-
mit to the voters a proposition to vote revenue bonds for
the purpose of acquiring a munlcipal light plant at the
time of the special election for the purpose of filling a
vacancy on the city counecil.

Respectfully submitted,

SMITE N. CROWH, JR.,
Asglstent Abttorney General

APPROVED:

J. B, TAYLOR
Attorney General
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