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\ January '12 1 1946 

-
Honorable L. Madison Bywaters 
Prosecuting Attorney 
Liberty, Missouri 

Dear Mr. Bywaters& 

"Enclosed herewith you will please find copy 
of petition in case no. 16955 in the Circuit 
Court of Clay County, WdssouriJ copy of petit• 
ion in case no. 17199 filed 1n.C1rcuit Court 
of Clay County, MissouriJ· letter of December 
26 1 1945 from the Kansas City Power and Light 
Co. to Clifford T. Halferty; County Collector 
of ~lay County, Missouri, and letter of Dec• 
ember 28, ·1945 of Clifford Halferty, County, 
Collector of Clay Count~, Missouri, to Mr• 
Alan F. Wherritt, attorney tor Kansas City 
Power and Light Oo. 

"In the cases above mentioned, namely case 
no. 16955 and no. 17199 the Circuit Court of 
Clay County found for the relator and in each 
case issued ita peremptory writ of mandamus. 
In case no. 16955 the peremptory was issued 
on February, 19 1 1944. In case no. 17199 the 
peremptory writ was issued on January 6, 1945. 

"The same situation is now confronting the 
· County Collector as wae presented and decided 
in the two cases hel"etofore mentioned. The 
County Collector, as you will readily see from 
his letter, has refused. to accept the tender of 
check of the Kansas City Power and Light Co. just 
as he did in the two previous cases. It ia now 
the position of the Kansas City Power and Light 
Co. that they are not going to petition the 
Circuit Court for another writ of mandamus. In 
other words they take the position that they have 
made tender by check of all taxes that they. reel . 
they are required to pay and rely on the previous 
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judgments rendered by the Circuit Court of 
Clay County to sustain them in their position. 

"The County Collector ttould like to have· your 
opinion as to whether or not he should accept 
the tender that has been made and he should 
also like to know that if he accepts such 
tender he is protected under the decisions 
in the prior cases decided by our Circuit Court. 
He is anxious to h~ve your opinion in this regard 
as soon as possible for the reason that he is 
required to make distribution of taxes by January 
15, 1946. 11 

From your letter and the other docrnnents attached thereto and 
___ , ...... , ... red to in your letter we understand your q~estions to relate 

the validity of a tax levied by your county court for the bene­
t ot two public water ·supply districts located in Clay County. 

We have considered the two questions which you have propounded 
we have decided that they can best be determined by the consider­

of the legality of the taxes sought to be collected. 

We have noted the case of State ex rel. Halferty vs. Kansas Qity 
an~ Light Company (decided September 10, 1940) 145 s. w. (2d) 
This is a case involving a similar tax upon the same corporation 
the statutes then existing relative to the authority to levy 
lect taxes for the benefit of the Public Water Supply Districts. 
held that the State Board of Equalization did not have author:tty 

.?'\ .......... ion any part of the "distributable" property of such corp­
to a public water supply district for the reason that such 

• water supply districts were not included within the statute 
t1ng political subdivisions to which such apportionment 1night 

t the time the decision was rendered in the Halferty case the 
• relating to the assessment and apportionment of the "distrib• 
property of electric power and light companies had been 

1n the State Tax Commission under subparagraph (6) of Section 
, S. Mo. 1929, and under the further provisions of Section 
• s. Mo. 1929, as amended, Laws of 1933 1 page 422, it was pro• 

t ''taxes levied thereon shall be levied and collected in the 
a is now and hereafter provided by law for the taxation of 
property in this state". 

then existing statute relating to the apportionment of such 
.table" property was Section 10022, R. s. Mo. 1929, reading, 
aa f'ollowss 

·. ''Said board shall apportion the aggregate value 

h--.·. 



... 
"' 

Hon. L. Madison Bywaters Page 3 

of all property hereinbefore specified 
belonging to or under the control of each 
railroad company, to ouch county, municipal 
township, citl or incorporated ~in which 
such road is oca.ted, according to the ratio 
which the number of miles of such road completed 
in such county, municipal township, city .or 
incorporated town shall bear to the whole length 
of such road in this state 1-i~ -::- .;~" (underscoring 
ours) 

Under the statutes quoted, supra, the Supreme Court held in the 
/Halferty case, in part, as follows at l.c. 1222 

11 (6-10) From the foregoing it appears the 
county court is not authorized to levy taxes 
upon the distributable property of railroads 
until the ·valuation thereof, as equalized and 
adjusted by the State Board of Bqualization -
has been certified to it, and may then levy 
for municipal townships, cities and other­
local subdivisions only as by the statutes 
provided. This brings us to consideration 
of an insistence strongly urged by appellant, 
viz, that the water district should be re­
garded as a 'municipal township' within the 
meaning of these taxing statutes. It, of , 
course, is not a county nor an incorporated 
city, town or village. It is denominated a 
'political corporation'·by the act under which 
it was organized. It might be termed a 
'municipal corporation' in the broad sense 
sometimes attributed to that term. See 
State ex rel. Kinder v. Little River Drain-
age District, 291 Mo. 267, 236 s. w. 848, where­
in it was held that a drainage district was a 
'municipal corporation' within the meaning of 
Sec. 6 1 Art. X of the State Constitution, Mo._ 
st. Ann., exempting from taxation the property 
of the'State Counties and other municipal 
corporations.• In the broad sense defined 
(and cogently reasoned) in the Kinder case~ 
supra., defendant might be said to be a . 
municipal corporation •. But does that mean 
that it is a municipal township as that term 
is used in the taxing statutes? A municipal 

_township may be, for some purposes and in 
a broad sense, a 'municipal corporation'-­
(we suggest this thoue;ht without deciding the 
Q.uestion)••but, even if so, is a 'municipal 
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corporation' necessarily a 'municipal townshlpf' 
It is to be borne in mind that taxing statutes 
are construed strictly in favor of the taxpayer 
bearing in mind ~hat they should be applied 
with due regard to the apparent intention of the 
Legislature as expressed in the statute, with 
a view to promoting the apparent object of the 
legislative enactment. It will be noted that 
in all of the taxing provisions we have noted 
the words 'municipal townships' have been used. 
Nowhere aJ:•e the words 'rnunicipal corporationsl 
used. Appellant says 'municipal township* 1s 
not defined by our statutes. We think its mean­
ing, as used in the statutes we have quoted, is 
well understood and is clearly enough indicated 
as a subdivision of a county. Illustrative, we 
refer to Chap. 86, R. S. 1929, Mo. St. Ann, Sec. 
12251 at seq., P• 8119 et seq., relating to 
'To\vnship Organization.' Soc. 12251- the first 
section of that chapter, provides'f'or the holding 
of' an election in any county for or against town­
ship organization. Subsequent sections provide 
for· the organization, government and powers .of 
the townships if 'Govmship organization is voted. 
By Sec. 12259 provision is made for 'the county 
court of oach county' to alter the boundaries 
of tow-.cships and to increase or diminish their 
number, in the manner there provided. From these 
and other references in the statutes that' might 
be made we think·it too clear to admit of argu­
ment that when the Legislature used the term 
'municipal townships' in the ste.tutes above re-
ferred to it meant subdivisions of a county as 
that term is genorally understood. 

"It is suggeGtod by appellant that when Sec. 
10022, providing the method of taxing railroad 

. properties, wus fil"st onacted such 'public 
corporations' as defondant water district did 
not exist and could not be specifically referred 
to, and if we understand h:ts Hrgument, that the 
mean:tng of 'municipal township' should be ex­
tended or enlarged so aa now to include such 
public corporatlons, since c:reated. The tex•m 
'municipal townships' haH boen retained in the 
statutes. Wo must ns.:ru.me that lt. was purposely 
retained and intended to mean what it clearly 
does mean." 

on 10022 of the Rovised Statutes of Missouri 1929, was 
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carried into the revision of 1939 as Section 11253. Following the 
decision in Halferty vs. Kansas City Power and Light Company, supra,. 
the General Assembly in 1941 amended such statute by an act found 
in Laws of Missouri 1941, page 696 so that said stat~te thereafter 
road, in part, as follows: 

"Said board shall apportion the aggregate value 
of all property hereinbefore specified belonging 
to or lmder the control of each railroad company 
to each county, municipal township, city or incorp­
orated town, special road districts, public water 
supply.and sewer districts or subdivisions except 
school districts in which such road is located,­
according to the ratio which the number of miles 
of such road completed in such £Qunty, ~unicipal 
township, city or incor129rated town,_ special 
~ districts, public we.ter supply and selwr 
districts or subdivi·sion except school districts 
in which such road is located shall bear to the 
whole length of such road in this state in * 1:-" 
(underscoring ours) 

You will note that the statute, as it roads since such amendment, 
now specifically authorizes the apportionment of "distributable" 
p,roperty of electric light and power transmission companies to public 
water supply districts. Also, that such property may be subjected to 
taxation for local purposes appears fr'om the provisions of Section 
11295 R. s. Mo. 1939, which reads, in part, as follows: 

11 1~> ~~- *all property, real, and personal, including 
the franchises o\vned by telegraph, telephone, 
electric power and light companies, ele.ctric trans• 
mission lines, oil pipe lines, gas pipe lines, 
gasoline pipe lines, interstate bus and truck lines, 
and express companies, shall be subject to taxation 
for state, county, municipal and other local purposes 
to the same extent as the property of p:t>ivate persons. 
il- .Jl- *" 

'rhe authority for the incorporation of public water supply 
districts appears from an act found in Laws of U1issouri, 1935, page 
327 1 now appearing as Chapter 79 1 Article XII of the Revised Statutes 
of 1939. The scheme for the determination of the amount of revenue 
necessary for the operation of such public water supply districts and 
for the making of the levy upon property subject thereto in an amount 
sufficient to produce such revenue, appears in Section 12631, R. s. 
Mo. 1939. 

"For the period and subject to the limitations con .. 
tained in this article, the board of directors 
of any district organized hereunder shall, on or 
before the tenth day of May of each year, make 
estimates of the amount of taxes required to be . 
levied to provide for the purposes of the district 



------------~~-------------------------
\ 

Hon. L. Madison B~vaters Page 6 

as specified in Section 12624. Such estimates 
shall thereupon be certified by the clerk of 
the board and filed with the clerk of the 
county court or the respective clerks of the 
county courts of tho counties in which the 
district is situate. Upon the basis of such 
estimates the county court Ol"' respective · 
county courts shall proceed to lev·~ a tax 
upon all taxable propel"ty wi tl;ln t e distric:!?.,, 
sufficient to provide the funds required by 
such estimates. rfue clerk of the county 
court or respective clerks of the county 
courts shall enter such levies on the tax 
books of the county in the same manner s.s 
school district taxes are entered, for the 
use of the county collector, The taxes thus 
levied and extended'upon the tax books shall 
be collected and the payment thereof enforced 
at the same time and in the same manner as is 
provided for the collection and payment of 
taxes levied for state and· county purposes 
and such taxes, when collected, shall be re­
mitted by the collector or collectors of tpe 
revbnue, to the treasurer of the district." 
(underscoring ours) 

We assume that all statutory steps relative to the imposition 
of the taxes have been timely taken as no contention contrary there­
to appears either in your letter of' inquiry or the copies of the 
correspondence attached thereto. 

Upon the basis of the information submitted, and assuming but 
not determining, the validity of the taxes imposed for the use and 
benefit of Public Water Supply Disti•icta Nos. 1 and 2 1 we believe 
that your ·attention should be directed to that portion of :::>action 
11086 1 R. s. ~o. 1939, reading as followsz · 

rtThe collec'tor shall diligently endeavor 
and use all lawful means to collect all 
taxes which they are required to collect 
in their respective counties, and to that 
end they shall have the power to seize 
and sell the goods and cha.t~els of the 
person liable for taxes, in the same man­
ner as goode and chattels are or may be 
required to be seized and sold under execu­
tion issued on judgments at .law, and no 
property whatever shall be exempt from 
seizure and sale for taxes due on lands 
or personal propertyz* i(· ');. *" 
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Your first question, relating to your duty to accept the tender, 
we believe may well be answered by reference to appellate court 
opinions declaring the general principles respecting your duties 
when such tenders are made. It is a t;eneral rule of law that a tax­
payer has the right to tender payment of taxes upon certain items 
of property upon which taxes have been separately assessed and levied. 
we quote from State ox rel, Sedalia Water Co. v. Harnsbercer, 14 
s •. w. (2d) 554, 1. c. 555: 

"First it is claimed by the appellant 
that relator could not pay part of the 
taxes assessed against it and leave 
the rest unpaid, 

"The 5;eneral rule, as laid down in 37 
eye. \Pages 1164 a:qd 1165), is as fol­
lows: 'But a citizen always has the 
right to pay the amount of any one tax 
listed against him while refusing to 
pay others or to pay taxes for a current 
year and contest those assessed for 
previous years; ~o pay taxes on one 
Eiece or item of his property which 
is separately assessed without offering 
to pay the taxes on other parts.• 

"'.rhe 14 items in relator's tax bill 
were separately assessed, item X stand­
ing by itself. The rule quoted from 
Cyc., according to the common practice, 
would apply here." 

tf the items for which tender of payment has been made by the 
sas City Power and Light Company are those which have been sep ... 
tely assessed and upon which taxes have been separate~y levied, 
n under the ruling in the Harnsberger case, cited supra, it 
1 become your duty to accept such tender and issue receipts show­
the pa~nent thereof. 

Of course, payment of taxes upo.n these i tams will discharge the 
1lity of the taxpayer with r0spect to them, but such tender can 
affect a discharge of the lien for the taxes upon the other items 
which tender of payment has not been made. As mentioned above, 
duty still rests upon the collector to enforce the collection of 
unpaid taxes. )'je mieht further say that the question of tender 

t of certain items is unaffected by the question of the 
ty or invalidity of the tax imposed by other items of the 
tax bill. In the Harnsberger case, supra, the validity of 
was adjudicated, but, as the court said, this was unnecessary 

the adjudication of the problem of tender of payment of sap­
items and was decided solely at the instance of the parties 
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to the action. 

Your second question relates to the finality of the determin• 
ation made by the decisions rendered in two prior mandamus actions 
between the same parties in the Circuit Court of Clay County, 
Missouri.· It is a general rule of law that such judgments are 
binding only upon the immediate parties thereto and their privies; 
and they are final adjudications. of only such issues as appear from 
the record therein determined and such issues as might have been 
de termine·d. 

It might be thought that such adjudication in the present in­
atanoe.would have the effect of perpetually barring the collection 
of tax11 ror the use and benefit of Public Water Supply Districts 
•••• l_and 2, In this connection we direct you~ attention to In re 
IIIN.tl''l Income Tax, 190 s. w. (2d) 248, wh•re, under similar circum-

. •tanoea and·With respect to similar contention, the·Supreme' Court 
•t Missouri saidt 

"* it -~~The· tax for each year is a separate 
and distinct transact:!on and each action 
for collection is a different cause of 
action from those of prior years. It would 
give one taxpayer an unfair advantage over 
othors, and be unjustly discriminatory, if 
through inefficiency or neglect of the collect• 
ing officers, to appeal an erroneous decision 
on a question of law, it should be held that 
he would be relieved for all time fpom paying 
taxes all others must pay. -11- ~l- i!- 11 · 

Further, such decisions as are rendered by Circuit Courts are 
no circumstance binding upon the appellate courts. If in a sub• 

quent suit it be determined that the taxes were lawfully due; 
, as collector, would not be relieved from accounting for such 

a as should have been collected. 

CONCLUSION 

In the premises, we are of the opinion that you should accept 
of payment upon all items of proporty of the Kansas City , 

and Light Company "~hich have. been separately assessed and upon 
separB.te levies have been m.ade and issue your receipt therefor. 
our further opinion that, under the statutes relating to your 

1 as collector, you are r.equired to colla ct such other taxes 
with penalties as have not been paid and which may be law-

r due. 

---- __]_ ___ ~_ -~~-
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It is our further opinion that the judgments rendered in the 
prior mandamus actions in the Circuit Court of Clay County between 
the Kansas City Power and Light Company and the collector of Clay 
County,. Missouri~ would not be finally determinative of the question 
of the validity of the taxes purportedly levied for the use and 
be~efit of Public Water Supply Districts Nos. 1 and 2 of Clay County, 
Missouri, unless such question was adjudicated or might have been 
adjudicated in these actionsJ and that such judgments will not serve 
to relieve the collector of such county from his duties of enforcing 
the collection of such taxes if ultimately they are found to be law­
fully due. 

IU':PROVED Z 

J. E. TAYLOR 
Attorney General 

WCB/WFB:mw 

Respectfully submitted, 

WILLIAJ.1 C. BLAIR 
Assistnnt Attorney G-eneral 

VHLL F • BERRY 1 JR • 
Assistant Attorney General 


