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SHERIFFS: , RE: The sheriff of Greene County and his deputies
CONSTITUTIONAL LAW: are paid according to the provision of House

Bill No. 939 after July 1, 1946.

[” - July 22, 1946
g w /2

llonoreble Joseph Ns Brown
Prosecuting Attorney
Springfield, Missourl

Dear ilr., brownt

This willl acknowiedge rceslpt of your letter of recent date
roquesting an opinion of thils department as follows:

"It 1s our information thet the Prosecuting
Attorney of Buchanan County has reyuested an
opinion regarding the new laws effecting
countles in the second class concerning pay-
ment of the sherlff and hls deputies, iie are
confronted with the same problem in this
county, hence would appreclate a copy of auny
oninions rendered to Buchanan County.

"Our main concern ls whether or not the sheriff
and his deputles are psid under the new schedule -
as set up by the laws pertaining thereto whilch
become effective July 1, 1946."

This department has not, to date, wrltten any opinions re=-
burding payment of offlicers in Buchanen County, Missourl. Iow=
ever, we will proceed below to answer the question you railse
with regard to the sheriff of Greene County and his deputies.

- Section 2, page 2 of llouse Bill No. 939, paésed by the 63rd
feneral lLssembly and approved by the Governor reads, 1ln psrt, as
rfollows:

"Seetlon 2. The sheriff, in all counties of

the second class, shall recelve as compensation

for his offlclal servlces rendsred In connectlon
- wlth criminal matters, the sum of }3600.00 per

annum; to be pald to him in twelve equal nonthly

inst allmdnts by warrants drawn on the county

treasury."
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Section 5, page 3, House Bill No. 939 reads, in part, as
followst

"In counties of the second class, the sheriff
1s hereby authorized to withhold snd retaln, as
compensation for his officlal services in civil
matters, from the fees, penaltles, charges,
commissions and other money collected by him
for his services 1n such matters, the sum of
$3900,00 for each year of his official term,"

Section 9, paue 7, of House Blll No, 939, provides as
follows:

"The sheriff, in a county of the second class,
shiall be entitled to such a number of deputies
as the judges of the circult court shall deem
necessary for the prompt and proper discharge
of the dutles of hls office., Such deputies
shall be appointed by the sheriff, but no
appointment shall become effectlive until app-
roved by the judges of the circult court of

the county. The Judges of the circult court,
by agreement with the sheriff, shall fix the
salaries of such deputies, A statement of the
number of deputies allowed the sheriff, and
thelr compensation, together with the approval
of any appointment by the judges of the circult
court shall be in wrlting and signed by them and
filed by the sheriff with the county court."”

Section 13, Article VI of the Constltution provides as
follows:

"°ection 13. Compensation of 0fficers in Criminal
Matters=-=Feos.~~All state and county offlcers,
except constables and justices of the peace, charged
wlth the investigstion, errest, prosecution, custody,
care, feeding, commlitment, or transportation of
persons accused of or cornvicted of a criminal
offense shall be compensated for thelr officlal
services only by salsries, and any fees and charges
collected by any such officers in such cases shall
be pald into the geonerel revenus fund entitled to
receive the came, as provided by law. Any fees
earned by any such officers in civil matters may

be retalned by them as provided by law."
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The above constitutionsl provision requires that sherlfis, as
county officers, shall be compensated for their services in crim=-
inal matters by salaries only. Under Section 2 of the Schedule of
the Constltution all laws inconsistent with the Constitutlon remain-
‘ed in force until July 1, 1946, Thersefore, any statute providing
for the compensation of sheriff for criminal servlices in a manner
other than by salary ceased to be in force and effect on and after
July 1lst of this year, The Constitutlon provided that salaries
should be pald sheriffs for their services in criminal mattersg after
July 1, 1946, and to meet thls requirement House Blll No, 939 was
passed,

Section 13 of Article VI of the Constitution also provided that
foes earned by sheriffs in civil matters may be retalned by them
"as provided by law", This allowed the Legislature to fix a max=-
imum compensation for sheriffs in civll matters as well as in ,
criminal matters 1f they 8o desired and so it was provided in Sec~-
tion 5 of liouse Bill No, 939 that sheriffs in second class counties
were to retain the sum of thirty=-nine hundred ($3900,00) dollars
por year for their services in civil matters., The provisions of
House Bill No, 939, quoted sbove in this opinlon are, therefore,
consistent with the provisions of Section 13 of Artlcle VI of the
Constitution, '

The question for determination, then, 1s whether the above
quoted provisions of House Bill No. 939 conflict with any other
provision of the Constitution. Sectlion 13, Article VII of the
Constitution provides ss follows:
"Soce 13.. Limitatlion on Increcase of Compensation
and bxtension of Terms of 0ffice.-=The compen=
sation of state, county and municlpal officers

" shall not be incrcased during the term of offices
nor shall the tsrm of any officer be extended,"

The above consﬁitutional provision 18 not appliceble to deputy
sheriffs in Greene County. In State ex rel., Dwyer v, Nolte, 172
Se We(2d) 851, 351 Mo. 278, the court sald, l.c. 277 and 278%

"1A constitutlonal or statutory provision. pro=
hibiting a change of compensatlon after an
election or appolintment during the term of an
officer doss not apply where, prior to such time,
no salaery or compensation has been fixed for

the offlce.i 3 %

"Since the Municipal Assembly, acting as a county

court, did not fix the ssalary of the Treasurer
under the provisions of Sec. 13800, 1t follows
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that there was no (857) valid 1eflslauive act
fixing that sslary untll May 22, 1939, the .
effective date of Lawg,1959. Pe 486, which
fixed the ssalary at {8,000,00 per annum. No.
salary having besn lawfully fixed at a lowsr
figure at the beglnning of the term to which
relator was elccted, we hold the Act of May
22, 1939, did not incresse his salary during
the term for which he was elected, end so
Section 8, Artlcle XIV of the Constitution
of Missouri was not violated."

'In State ex rel. v. Gordon, 142 S. W. 115, 238 lMo. 168, the
court sald, 1., c. 1761and 177y

M3 *_%Owserve, the Constitution does not say
that the salary of no offlcer can be incrcased

at any time., It says such salary shall not be
increased durlng a certain time or while a ,
certaln thing lests, Vhat 18 that time or thing?
It 1s 'his term of office.,! Therefore the
officer in mind 1s not any officer, but 1s one

of a definlte kind, one who has an officlial term.
If an officer haes no 'term of office'! he does

not measure up to the constltutional subject~
matter and 13 not within the words or intend-
ment of the Conatitution. Undoubteédly the
Adjutant=General 1s an officer and has an office,
but has he a tterm of office?' Or, to turn the
phrase end for end, to let 1t interpret itself,
has he an office with a term? In the nature of
things there cannot be a term of office unless
the office has a term. The 1dea is fortified

by the constitutlonal interdiction against
lengthening a term of office; for it is a
logical ebsurdity to speak of not extending a
term of office unless the term exlists to extend.
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M3 & #The only circumstance required in limitations
of terms for yesrs is, that a precise tlime shall

be fixed for the continuance of the termaj so

that when the commencement of the term is ascer-
talned, the perlod of determination, by effluxion
of time, may be known with certainty.! (Idalia Co,.
ve. Normah, 232 Moes le/ce 870, ot s8G,)% #* s Thus,
ir the beglinning is certain, and if the end can

be made certaln by referoence to some mentloned
certalnty, a term ls granted.s i % #"
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The cese of State ex rel, Johnson, 27 S. W. 399, 123 Mo. 43, held
the same ss State ex rel. Gordon, supra. These cases dealt with the
Increase of compensation of offlcers under Section 8, Artlcle XIV
of the Constitution of 1875. This constitutional provision was the
same 1In substance end almost identlcal in wording as Sectlion 13,
Article VII of the new Constitutlion. Deputy sherliffs were pald by
the sheriff under Sectlion 13451, R. S. Mo. 1939 in Countles of the
population of Greene County and did not have a term of office.

Under House Bill No., 939 they are pald a salary to be fixed by the
sheriff and approved by the judges of the circult court of the
county and no term of office is fixed for them in the Blll, Thore-
fore, deputy sheriffs in Greene County did not recelve a fixed
compensation and dld not have a term of office under the law as 1t
existed prior to the passage of House B1lll No, 939, Furthermorse,
they do not have a fixed salary or a definite term of office under
House Bill No. 939. Therefore, under the rulings of the cases
above quoted, the provisions of Section 13, Article VII of the
Constitution are not applicable to deputy sheriffs in Greene County,
and the provisions of House. BL1ll No, 939, relative to deputy gsher-
iffs, could not be unconstitutional in this. resPect.

The question remeining for determination is whether the pro-~
visions of House Blll No, 939, relating to the salary of sheriffs
in second class countiss, are in confllct with Section 13, Article
VII prohibiting an increase in the. compensation of offlcers during
their term.

Section 13451, supra, provided, in part, as followst

"Sece 13451, Authorizing sheriff to retain fees~-
amount : ,

"In all counties of this state that now have or
may hereafter have, a populatlon of not less than
elghty thousand nor more than ninety-five thousand
according to the last decennial census of the
United States, the sheriff shall bs allowed to
retain out of the compensation, fees and comm=
issions received by him in accordance with any
section or provision ef law authorlzing sald
sherlff to charge, recelve or be pald any com=
pensation, fees or commnlssions, a sum not to
exceed sixteen thousand (§16,000,00) dollars

for himself and deputy hire, in any one year.

It shall be the duty of such sheriff to charge,
collect and recelve all compensation, fees

and commlssionsg now authorized by law to be
charged, collected and received by him, but

no such sheriff shall retaln as compensation

for himself and for deputy hire in excess of
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the sum of sixteen thousand ({16,000,00) dollars.
* 36 4k

: You wlll note thaet this section does not set a speciflec smount
which can be retained by the sheriff as his personal selary, The
sixteen thousand ($16,000,00) dollars mentioned was the salary of
the sheriff and of the deputles which he hlired. It was thus imposs=-
ible to determine what was the maximum salary that the sheriff would
retain under Section 13451, supra. However, Section 13 of Article
IX of the Constitution of 1875 read, in part, as follows:

*See. 13, Fees of county or city officers, limit--
quarterly returns-- penalty

"The fees of no executive or ministerial officer
of any county or munlclpallty, exclusive of the
salaries actually pald to his necessary deputiles,
shall exceed the sum of ten thousand dollars for
any one ysar, GLvery such officer shall make
return, gquarterly, to the county court of all
fees by him recelived, and of the salarles by
him actually pald to his deputlies or assistants,
stating the same in detsll, and verifying the
same by hls affidavitj and for any statement

or omlssion in such return, contrary to truth,
such officer shall be liasble to the penulties

of willful and corrupt perjury."

Thus, the Constitution of 1875 placed a %lglg\gpggkihe_amgunt _
of compensatlion the sheriff, as a ministerial’officer, could retain.
This constitutlional provision was in forc¢e up until the new Con=-
stltution went into effect in March of 1945, The present sheriff
of Greene County was elected in the general election of 1944 and
took office the first Monday in January, 1945, prior to the effect-
.1ve date of the Constitution of 1945,

The question of whether the ten thousand ($10,000.00) dollar
maximum in the Constitution of 1875 should be considered the salary
of the sherlff In Greene County for the purposes of determining
whether he has recelved an increase under the provision of House
Bill No. 939, is, we think, determlned by the case of State ex rel,
Emmons v. Farmer (1917) 196 S. W. 1106, 271 Mo, 306, In that case
the Supreme Court of HMissourl held that, for the purposes of deter=-
mining whether there was an increase in the compensation of an
officer in vioclation of the provision of the Constitution of 1875
prohiblting lncreases in compensation of officers during their
terms, the statutory maxlmum which the officer was allowed to retain,
prior to the enactment which 1t was clalmed created an increase in
‘ compensation, was to be considered the compensation of the officepr.
| The court sald at 1. c. 314, 316 and 317: - '
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"While defendants concede that the amount

of cash salary relator is entitled to re-
ceive under the provisions of the Act of
1915, does not exceed but exactly equals

the amount he was entitled to retain under
the act of 1913, out of his fees collected,
yot they contend that unless the fees which
he actually earned and collected amount each
year to a sum equal to the 2000 yearly cash
salary, the provisions of the Act of 1915 are
unconstltutionel, for thet they in fact bring
about an increase 1n hls compensation during
the currency of a glven term,

R O R R T S R R T P

"So, while it is conceded as the figures
indlcete, that there has been no incrcase

in the stated amount fixed by law as the pay
of a circult clerk during the current term of
thls relator, yet 1t is urged there hss been
an incrcase in fact, unless the fees collected
each year aemount to as much as $2000, regardless
of the statutory provision exlsting when re-
lator took office of retaining as his annusl
compensation 2000 out of ths fees sarned and
collected,

a. TN Y e, o e A,
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"The Act of 1915 pubting circult clerks upon
8 salary basis, was, it is plain, designedly
enacted so that the several salaries fixed
thereby and muade payasble monthly in cash should
exactly equal the smounts fixed by statute in
1913, as the amounts which could be retained
by each eclrcult eclerk as his eannual compen-
sation out of the fees he earnsd. /Ls we gathor
the posltion and contention of defendants,
they concede that in all cases and countles
whereln the fees actually earned by the seve
eral circult clerks amount in any one year

to the sum fixed as their salaries by the

Act of 1915, the act is constitutional. AL
least, if defondants do not concede this,

the logle of thelr contention concedes it for
them. The result of such a construction is
that some circult clerks in some counties
which contain from twenty-five to thirty -
thousand population would get the salary fixed
by the Act of 1915 some years, and get fees
other years, and 1t would be impossible ever
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§ to tell what method of payment should
| be smployed, or how much compensation the
' circuit clerk wes to get till the end of
w the year. ILikewlise 1n some of the countles -
‘ these officers would be pald salaries and
in others stlll remein upecn a fee basls
of compensetion, Such results could not
have been in legislative contemplationg
~8ince two cardinel canons of constructlon
upon the attack of unconstitutionslity
confront usgs One of these is that we must
be convinced beyond a rceasonable doubt
‘that an act 18 vold under the Constitution
before we are warranted In so declaring it
(State v, Baskowltz, 250 Mo, 82)3 the other
is that where one construction of a stat-
ute would render the act absurd and unen-
foresable and the other the converse, we
are requlred to adopt the latter rather
than the former., (State ex rel,vGordon,
266 Mo, l. Co 411.)

HFo o3 5% e

"We are constralned thersfore to hold that
the Act of 1913 (Laws 1913, p. 702) fixed
the baslc compensation for clerks of the
circult courts and that the amounts sever-
ally set forth in that act as the sums in
fees which such clerks could sach retain.as
thelr several compensations, constltute the
saleries from which we are to determine
: ' whether the Act of 1915 increases such comp=
ensation. Vie have sesn that the amounts
are .the same in counties of the class here
in question and conclude that as to the re-
lator there has been no increase and the
gact 18 constitutional. Let the judgment
of the learned judge nisi be affirmed.¥ # "

Ordinarily, the same rules of construction applicable to statutes
apply also to the construction of Constitutions. State ex rel. Buch=-
anan v. Imel, 146 S. W. 783, 242 Mo. 293,

Whlle the court in the Farmer case deslt with a maxlmum compen-
sation set by statute, it was applying,.ln substance, the same con=
stitutional prohlbiltion, the applicebllity of which we are here deter-
mining. Therefore, we think the similarity between the situation pre-
sented here and that of the Farmer case requires that we consider
that case controlling on the questlon of the sheriff's compensation
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under the old law, The result of thls ls that the compensation of the
_ sheriff of Greene County under the old law was ten thousand (§10,000,00)
| dollars per year, ' , '

| This ten thousand ($10,000.00) dollars per year was the sheriff's

‘ compensation when he began his term in January 1945, The new Constlt-
ution does not carry any provision such as that of Section 13 of Art-
icle IX of the Constitution of 1875, The ten thousand ($10,000,00)

‘dollars per year 1s, therefore, the compensation which the provision

of House Bill No. 939 must not exceed if 1t 1s to remein cansistent

1 with Section 13, Article VII of the Constltution. It is clear that

| the total of seventy~five hundred ($7500,00) dollars, provided under

‘ Sections 2 and S5 of House Bill No., 939 as compensation for the sheriff

‘ In second class counties, which Includes the County of Greene, does not
equal the former compensation of ten thousand ($10,000,00) dollsrs and
these sections of the Bill are, therefore, not in confllet with the

% Constitution of 1945, =

CONCLUSION

It 13, therefore, the opinion of thils department that the sherlff’
of Greene County and his deputies should be pald after July 1, 1946
according to the provisliona of House Bill No. 939, passed by the 63rd
General Assembly and approved by the Governor on April 11, 1946,

Respectfully submitted,

SMITH N. CROWE, JR,
Assistant Attorney General
APPROVLED ¢ .

J. E. TAYLOR
Attorney General
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