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‘ 4. STAT& BQARD OF OPTOMETRY: Without authority to llmlt the statutory

~qualification-period of registersd ;
apprentice to five years by regulation.

November 8, 1946

/7/
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/
Dr. J. R, Dockhorst, Secretary

¥lusourl Stote Board of Optometry

40324 VW, "lorissant /venue
2t. Louls 7, Mlssourl

Degr Girvs

Vie hereby acknowledga receipt of your recent
" réquest for an opinlon, which reads as follows:

"The State Board of Optometry will
greatly appreciate your office glving
thoe Doard an opinion 1in connectlon
with the following mattar*

- "pursuant to Sectlion 10115 of the Re~
vised Statutes of Hissouri, 1939, a
person 'who has studled for three
years as a roglstered apnrentice under
an optometrist registeread under the
laws of this state'! and who posdessges
the other proscribed qualificatlions,
may be esxaminad by the State Doard !to
determine hils fltness to recelve a
Cortificats of Reclstratlion as a Repgls-
tered Optometrist,’ In 1943, the lis-
sourl General Assembly amended Sectlon
10115 so thet it now provides that said
'threo years of study as a reglstered
apprentice shall hpve been started prior
to October 1, 1943,' (see Laws of liis=
souri, 1943, Pages 973 to 976)., The
Intentlon of tho Leglslature in so amend-
ing the Ovtomstric Law was to prevent
the possibility of a person's becoming a
Reglstared Optometrist by serving as an
apprentice, it belny the feeling of the
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Loglslature and of the State Board

or Optometry that all persons practicing
Optouetry today should have Tormal
schoollng in optometry.

"In order to further put into eficet the

Intention of the Legislature, as expre:scd

ln the Optometry Law, the State oard of
Optometry would like to issue a ruling so
ag to compsl the men who are presently
serving as approenticos to either bocome
Optometrists or to stop practiclng as
appienticos, Tho lLoard boelieves that it
has the power by virtue of tection 10125
which reads as follows:

"tThé State Board of Optometry may
adopt reasonable rules and regulations
rolating to the enforcement of the pro-~
visions of this Chapter,!?

"The ruls which the “tate Dloard of Optom~
etry would 1ike %o adopt would read as
follows:

"fPursuant to lilssouri Law, a rogis-
tered a prentice who has sbudied under
an Optometrist for throeo years and who
possecgcs certaln other prescribhod
qualifications may bo examined by the
stato Doard to determine his fitnoss
to receive a Covtificateo of Rogistra-
tlon as a Leglstersd Optometrist,
wvory rogistercd apprentice shall, at
the ond of five yoars of such study,
be oxamingd by tho Stage Tonrd of
Optomoetry to dotormine his {itness to
recelive a Cortificate of Reslstration
as o Reglstercd Optometrist, If the
reglilstered anprentice falls iIn such
axarination, he way apuly {or another
exaninatlon within ono yoar of the
original epplicatlon date, failurs at
the gecond oxaminatlion or fallure to
apply for clther oxamlnatlon at the
timo rovulred by this rule shall con-
stitute grounde for the Ltate Hoardls
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refusal to renew the applicant's
Cortificate ag s rediﬁtered approli=
bicet

"'111 your office please be so kind as

to nive our Tioard an opinion as to whether
or not the State Doard may promulgate sucn
a rule and as to ite validlty.“

Your request mekes roferonce to Section 10115, Laws
of" lilssouri, 1943, page 973, and that sectlon in its entirety
providescs

"A porson is cqualified to recelve a
‘certiflcate of reglstration as a regls-
terad optometrist:

"(a). Vho 1s at least 21 years of age,

- "(b). Vho is of good moral character
and temporate hablts.

"(c)s ¥ho has graduated from a high
school or secondary school approved by

the state bosrd of optomotry or who has
completed an equivalent course of gtudy as
detornined by an oxamination conducted by
the state bhoard of optometry.

"(d). Vho has graduated from a school of
: optometry approved by the state board of
optometry or-who has studied for throee
yoars as a veglstorsd approntice under
an optometrist reglstered under thae lavs
of thilg state prov1d ;A thiat sald throe
yvoars of study as a registerad apprentlco
shall hava beon started prior to Octobeor
1, 1943.

(s), W10 hag pasgsed a satlsfactory oxom=-
ination conducted by the state boord of
optometry to dotormine his fitnocd to re=
ceilvo a certificate of reglstration as a
registored optometrist."

It 1z under thicz section that the proposed rule ls
o adopted and btihe provisions of this soction are definite
o :

o
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enough to require no interpolation, Any person who 1is

- qualified under this ssction is entitled to recelve a cer-
tificate of registratlon as a registered optometrist. The
Mlssourl State Board of Optometry proposes, by regulation,
to 1limlt the period of time that a reglstersd approntice-
optometrlst may contlnue in that status, We must, therefore,
determnine whether or not that board has authoﬁity to increase
this period of time, .

59 C, J,, page 112, Section 119, satates:

"Powers granted to state administrative
agencies must be exerclsed in a just
and reasonable manner, and in conform-
1ty with the statutory or constitutional
source of the power conferred."
' In support of thils statement several cases are cilted.
In the case of Kaw Valley Dralnage Dist. v, Missourl Pac. Ry,
Cos., 99 Kans, 188, 161 Pacs, 937, 1. ¢« 945, it 1s held:

"% # # whon the state creates an agency
to serve 1its public needs and confers
administrative powers upon it, whatever
be the language of the statutes confer-
rins such powers, 8 just and reasonable
exercise of uuch powars ls intended, and
the power to mako or exercise unreasone
able, arbltrary, and conflscatory orders :
i1s not interded. fuch 1is the spirit of .
our ovun D11l of Rights and of the Foure~
tesnth Amondment which have been exe
pounded times without number by this
court and by the federal Suvreme Court,"

In the case of State ex rel, loolridge v. llorshead,
100 Neb, 864, 161 N, V. 569, LRA 191D, 310, the Suprome Court
of Nebraska, in discussing 8 state bankinw ooafd, gtated 1n 161
e Wa, le co 572, as follows:

_ "The powers of the board not granted
by the statute are withhcld. Horrlll
Ve Jones, 106 Ue S 466’ 138 ul.po Cte .
423, 27 L, td. 2673 Sceribner State Bank
Ve Hansom, 35 . D. 244, 151 . W, 1023; : i
State v, Coolt, 174 iio. 100, 73 &, %W. 489,"
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- The rule is woll stated in the case of Huffman Vs
State Roads Coumulssion, 137 Atl, 358 (Md.), 1, ce 366, as
followss , .

"% % & It is pendrally racognized,
however, that, while such agencles

are governmentel, they have no powers,
but such as are expressly delesated

to them by the organic or statutory
law of the government of which theoy
are a part, or such as are by implica=
tion essential to the full and adecuate
exerclee of such express powers,".

The following cases are in mccord with the last
stated rulet City of Newsark v, Civil Service Commlssion, 177
At1.868115 N.' J' L. 26; State Ve EriCkson, 244 Pac. 28‘7 75
Iiont, 425; State ex rel, Collins v, Holladny, 252 N, w.‘vaé,
62 S, D, 256, v - :

Sectlon 10115, Laws of Missouri, 1943, page 973, pro-
vides for a three=~year period of study for a reglsterecd appren=-
tlce~optometrist, The Missouri State Board of Optometry pro=-
poses to place a maximum psriod of time for which s raglstered
apprentice-optometrist may continue his study, which, under ~
the rules set out herein, 1s not within 1ts authority,

Conclusion

It is, therefors, the opinion of this department
that, since Sectlon 10115, Laws of Missouri, 1943, page 973,
sets forth the quelifications that a parson must have to re-~
colve a certificate of registration as a reglstered optometrist,
the State Board of Optometry is without authority to 1imit the
qualification-period of study of a reristored apprentlece under
a reglstored optometrist, to five years, by adoption of a reg-
ulation to that efisct, '

Respectfully submltted,

J. MAWTTIL ANDERSON
: sgsistant Attorney General
APPHOVID S

J. L. TAYLOR
Attorney General
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