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STI\TEBQARD OF OPTOMETRY: Without authority to limJ.t the statutory 
. qualification-period of registered 
apprentice to five years by regulation. 

Hovomber 8, 1946 

Dr. J. H. Bocl-thors t; Secretary 
?Hi~souri Dtnte Doard of Optometry 
4032A W • I•'lorise~nnt .:~.venue 
st. Louis 7, Missouri 
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Yia hereby acknO\vledge receipt of your recent 
request for an opin1on1 which reads as followas 

"The State Board of Optometry will 
greatly appreciate your office giving 
ths Board an opinion in connection 
with the followinc matter: 

11 Pu1•su~nt to .Section 10115 of the He• 
vised Statutes of Missouri, 1939, e. 
person 'who has studied for three 
years as a registered npprentice under 
an optometrist reeistered tmder the 
laws of this statal and who possefc-:ses 
the other proscribed qualifications, 
mAy be examined by the State Board 'to 
date~nine hfs fitness to receive a 
Certificate of Registration ns a Reels­
tared Optometrist.' In 1943, the Mis­
souri General Assembly amended Section 
10115 so that it now provides that said 
lthrco yeors of study as a registered 
apprentice flhe.ll hp.ve been started prior 
to October 1, l9t13,' (see Laws of .:tas ... 
souri., 1943, Par;es 973 to 9?6). rrhe 
intention of the I.ec;islature in so m:16{ld-
1ng the Ootometric Law was to prevent 
the possibilit'y of a person's becorrlinc a. 
rlegistared Optometrist by sorvin~ as an 
apprentice, it be lnr; the feelinc; of the 
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Legislature and of the Sta.to Doo.rd 
of Optometry that all persons practicing 
Opto,:~otry today should have formal 
schooling in optometry. 

urn order to further put into of::·c;ct the 
intention of tho Legislature, as expro::sod 
in the Optometry L£m, the State Board of 
Optometry would like to issuo a rulinr~; so 
a[: to compel the men who a1~o presently 
se:cv ine; ao app1•o:n t icos to e i thor bocome 
OptoJnGtl..,ists or to etop practicing as 
appz•onticos. Tho Jooa1•d believes that 1 t 
has the pov,'er> by virtue of .~)action 10125 
which reads ns. follows: 

"'The ::.;tate Board of Optometry may 
adopt reasonable rules and reculations 
relating to tho enforcement of the pro­
visions of this Chapter. • 

nThe rule which tho State IJor~rd of Optom­
etry would like to t:tdopt v;ould road as 
follows: 

tl 'Pursuant to Lii~JSOUri Law, n rscis­
tered a prentice who has studied under 
an Optometrist for throe years ond who 
possecuos certain other proscribed 
qualifications mny bo examined by the 
Gtato Doard to dete~nino his fitness 
to rEJcei vo o.. C011 tifice.to of l\ogis tre.­
tion ns a noc;istoroc1 Optometrist. 
~vary rocisterad apprentice shall, nt 
tho end of fivo years of :::uch otudy, 
bo examined by tho State ':·onrd of 
Optometry to determine hie fi tne:c;D to 
receive a Cortificnto of Reslutrution 
a::.; a nee~ is toJ.'ocl. Optmnotris t. If tho 
regis te:L'Oci nppre:ntico falls in such 
exar.lination., ho !ilnJ ap1Jly i'o:;:• another 
examination within ono yoar of the 
oPicinal o.pplico. tion date. Failu:eo at 
tho socond oxar>1lnntlon OI' i'ailuz'o to 
apply for either oxrualnation at the 
timo roc uired by this rule sllall con­
stituto r;rouncL::: f'or tho :Jtato ~:.oa:ec1's 
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refusal to renew tho applicant's 
Certificate as a registered appren-
tice.' 1 

"Y'ill your office please be so ldnc.1 as 
to give our Loal"d an opinion as to VIhether 
or not the State ~.3oard may promulc;ato such 
a rule and as to its validity," 

Your request maken 'rofercnce to Saction 10115, Laws 
of' I.iissouri, 19431 page 973 1 and that section in its entirety 
pl"'ovides: 

"A pox•son is qualified to rocei ve a 
certificate of registration as a regis­
tered optometrist: 

"(a), Who is at least 21 years of age, 

· n (0), v.·ho is of c;ood moral character 
and temperate habits. 

11 (c) • VJ10 hao craduatod from a high 
school or secondary school approved by 
the stnte board of·optometry or who has 
completed an equivalent course of study as 
cleto::."L'!linod by an oxamination conducted by 
tho state ·r;oo.:ed of optometry. 

"(d). Vho hns graduatod fron a school of 9 

optometry app:t•oved by the state board of 
optomotl"'y Ol'· vrho haG studied f OI' throe 
yonr'o a::: a :t•cc;istor•od nppl'ODtice under 
an optomotris t l"'O£:,ls tel"'ed tmdol"' tho la-.Js 
of thiE> state provided tllo..t snid throe 
years of study o.s n rec;is tEl Pod aprn~ontice 
shs.l1 ho.vo boon s tartod pri01~ to Oc tabor 
1, 1943. 

"(e). \•/~10 has po.ssod a satisfactory exam­
ination conducted by tho state bot'rd of 
optometry to dctornino his fitness to re­
ceive a certificato of registration as a 
registered optometrist." 

It is lmder thi:::: section that the pl'"'Oposod rule is 
to bo adopted and t.i.1e provloi ons of tllis soc tion aPe definite 
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enough to require no interpolation. Any person who is 
qualified under this section is entitled to receive a cer­
tificate of registration as a regietered optometrist. The 
Missouri State Board of Optomatl:'y proposes, b~r regulation, 
to limit the period of time that e. registered apprentice .. 
optometrist may continue in that statue, We must, therefore, 
determine whether or not that board has authoPity to increase 
this period of time, 

59 C, J,, page 112, Section 119, states: 

"Powers granted to state administrative 
agencies must be exercised in a just 
and reasonable manner, and in conform­
ity with the statutory or constitutional 
s o~ce o:f the power conferred." . · 

In support of this statement severnl cases are cited. 
In the case of Kaw Valley Drainage D1st. v, Missouri Pac. Ry, 
Co., 99 Kans. 1881 l6l. Pac. 937, 1. e. 945 1 it is held: 

"***when the state creates·an agency 
to serve its.public needs and confers 
administrative pov;ers upon it, whatever 
be the language of the statutes oonfer-
rinc; such powers, a just and reasonable 
exercise of :c:uch powers is intended, and 
the power to make or exercise unreason• 
able, arbitrary 1 and confiscatory orders 
is not interrled, ~:uch is the spirit of 
our ovm Dill of Hights and of the Four-
teenth Amendment which have been ax-
pounded times without nu.m.ber by this 
court .and by the federal Supreme Cou1•t, 11 

In tho case of State ex rel. \.ool1•idge v. Iv1orehead, 
100 Neb,. 864, 161 N. r, 569, LRA. 1917D, 310, the Suprome Court 
of Nebraska, in discuss inc; a stato bankinc; boal~d, stated in 161 
N, W-, 1, c. 572, as follows: 

nThe powers of the board not granted 
by the statute are withhold, MoPrill 
v, Jones, lOG U, S, 466; 1 Sup. Ct. 
423, 27 L • I.itl • 2G7; ~l.orHJnEH1 S ta to Ilanlc 
v. Hansom, 35 ::.: .• D. 244, 151 N. w. 1023; 
State v. Cook, 174 Mo. 100, 73.s. w. 489." 
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The rule is well stated in the crv;e of Huffman v • 
State Hoe.ds Commission, 13'7 Atl, 358 (Md.), 1. c, .366, as 
follows: 

"":- .;:. ~:- It is cenl;jrally r3cogniz.ed, 
however, that, while such agencies 
are r:over:nmental, thoy .have no powers 

1 but such as are expressly dele~ated 
to them by the organic or statutory 
law of the government o:f whj,ch thoy 
are a part, or such as are by implica• 
tion essential to the full and adonuate 
exercise of such express po\'!ers •". -

The followi~e qases are in accord with the last 
stated rulea City of Newark v. Civil Service Connnisaion,. 177 
Atl, 868l 115 N, J. L. 26J State v. Erickson, 244 Pa.c. ~87 ·75 
Uont, 429J State ex rel. Collins v, Holladay, 252 N, w. '73S, 
62 s. D. 256, 

I 

Section lOllq• Laws of Missouri, 1943, page 973,_ pro ... 
vides fo;r a three-year period of study f'or a registered appren­
tice .... optometrist. ~rhe l\Ussour1 State Board of Opvometry pro• 
poa.as to plac'e a maximwn period or time f'or v1hioh a registered 
appren'tice-optometrist may continue his study, which.; under 
the rules set out hftrein, is not within its author1~y. 

Conclusion 

It is, therefore, the opinion of this department 
that, since Section 10115, Lav1s of Missouri, 1943, pase 973, 
seta forth the ~ualifications that a person must have to re­
ceive a certificate of rec;lstro.tlon ·as a registered optometrist, 
the State Board of Opt01netr-:r is without author! ty to limit the 
qualification-period of studi,r of a registered apprentice under 
a reeistored optometrist, to five years, by adoption of a reg­
ulation to that effect., 

APPHOVJ.ID: 

J. E. TAYLOR 
Attorney General 

Hespectfully submitted, 

-
J. l!L\HTill AliDERSOJ:T 
:.s sis tant :\.tJcorney General 
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