
Name of oandiclale should not be pr1nt.e4 on otticial 
'ballot• wh.en auch candidate dies.beto~e primacy 
election. 

lUly 19, 1946 

Hono~able Wil•on Bell 
Seoretar,r ot Sta'e 
Jefferson Oi~·~··, Mis!aO'Il:t;ti 

Dear Sil'z 
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F 1 L E 0 

·~ 
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~. leceipt is acknowledged of yo~ letti•tt w1 th 'bhe let~er 
attaChed. tX'om the County elettk ot Stone County that aubm.i'bted 
f'aots upon which an o!'tioial opinion wus :r.-aqueated and whieh 
~d1 as ~ollowsa · 

n*'. J. W. lllis, J'ro'bate ~· ~f $-one County, 
had tiled as a eandida•• tor nomination to auo-
Q•ed hima.elf • · 

ttM~. Ellis. died 1\lne 15~h1 1946, !he eow tor 
printing the aantple ballo'ls had gone to the 
Pl'intex- b-.tore his 4eath.t so hia n81U appea" 
on the sample Ballots. 

,.The ques. t.ion has b"n d11J4U. ••. ed. pr. o. and eon 
htN a• to whether w• have the authority to 
plaoe his name ·on the otf'1e1al. Ballot a or 
leav•· it ott. 

''I clo not tind anrihinc in )be Statutea in 
NS&l'd. to this quelt1on, will apPJ!'ee:t.ate the 
ravo~ 1t you will s.ive what information rou 
ean aa to what •hwld be done in ••gard •o 
drop1ng 1m• name or ltaving it to 'be put on 
the ottie.ial :Ballots. 

tn the taobs IJU'bm:f.tted, th• qu••1S1on propound-d tor our 
opinion is whethe~ o~ not the nam.• ot a ean414a.te. tor public ot­
t1c• should be prinied on the.ottioial 'ball"t tor th• coming 
primary- eleGti.on wn.n the oancl:i.date has died. 'bator• the i1me 
tor p~1nt1ng the otti<d.al ballet• • ln oonnee~ion with. thu 
question your attention 1• directed to certain sections ot the 
atatutes pertaining to prim&.%7 elections. 

Section 11550, Laws ot Missouri 1944; ex. !Seas. provide•, 
in part, as tollows; 
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App~nlJ¥, ~' illi• had complied with this section in 
subm1ttina: his deelantion ot candidacy within the l)l:'ope;J:t time. 
and in the oorrect tom, · . 

Seelion ll5S7, J.S.Mo. 1939, JtCV1des to~ an ottioial 
ballot to be p:t1nte4, a.n4 J~eada as tollowsa 

"An ot.t1cia1 ballot shall be printtd ana pro­
Vided tor uae at .aeh vo-ins precinet in the 
torm woVidec.t n••in, 'lbe names ot all the 
tl.ncU.datea tor the rtspec,J.ve ottice1, who 
shall have ttled deolarat1on papel'S a.a in th:l• 
a".1o1e PX'e$Gl"ibed, shall be pr-inted ~~reon." 

In eonat~ns; thi• Se•t1on and Section 11550, .-urn., we 
are printari]¥ conou~ wti;h the me.e.nin; ot the word oan41date". 
'l'hat word. has been defined. as tolloW'a 1n 12 C.J.s., p. 1110' 

't* * * :tn ita o):'d1nQ7, popul.ar meanin~h which 
1•· ·al•o 1t• . legal rn•aning, f.S signifying o'ne 
who is S-1tek'll1$& $.n ottio•, one who ia ottered., 
or who o1/fera hirnaelt,, tor thft sam•1 * * *" 

For all practical purpoaes :U; oan ha.rdly be aaid t.ha.t *"· 
B;J.lia is now a peraon who aspire• to publio ottioe or who otters 
h1maelt tor the. aamt1 although at ont time he. may have done eo. 
Conaequen~J:r1 under 1ihe a.bow definition he 1a not now a eancllldate 
tor the o:tt1oe to whieh he had originally aapi"d. 

Vn4•:r Seq;i;ion 1155.0 ~ 'au.pra, 11; is ,O't.W no•ion that .tor a pe:r­
ac.>n to have hia name p:r:1nt$d on axw official ballot of , a pr~ 
elflt4tion ba must not onl¥ bave·tiled. his deolaralion'tor candidacy 
with:tn th• ~· and 1n thia manne~ pl'efle1J1bed6 but he must pr•••ntly 
be a eancU.data. Alao, 1.\nrd.er seclion ll551.t supra;, ihe names p:r1nt•d 
on an otticial ballott<,v a prima%'7 election mu•t belons to peraona 
who are J)l'eetntJ.r candid.atel • 
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tt 11 a carclinal ~la,.of. 1J$.ttliory cons$:,u~jion 1hat we 
asotrtun lhe. lawmwl'• 1n••nt .. trom i;l1e. lflprdJI· '1.\S._d,. and to 
applf to the .l~s• a .plain. ani nUomtl. meanine;• · btophone 
001'J0rat1on v, tJ()a1•, 133 s~w •. (~d) 343;, 345 ~·· ·~4·.. 'J.'h1s 
rula mus~ be. ·obsel1\red. in •n..••~~ . thoae 1tatutea .relating 
to the que~t1Qn. . .ln. Sta.1fe ex ,el ~· ~t. M>ute. lUblio Service 
Oompa.lV v .• ·.Public Sevtti .. ·· ce Connn!.~aion. # . 34 s.w. {24) 486i 326 
Mo. 116!rh tme COUP.l •t~t~d at s .. w. l.o. 4891 "1;hat a s1;atute 
should no' . b• co~~ed :1n a war, 'o ~ it; u~asonable when 
1$ can be g1 vtn a ~sonable e~na'twetion .. » 

. ln StaM '·u "1. Neu v. Waeohl•r• 58 s.w.(ad) $T71, the 
:rtsnt ot a oe.ruUde.te in a P,~trlQ7 tle<rti:ton -.o . w1 thd:raw was 
involved. ·. In, cfQna,ru:tns. the P8.Jtiic~1~ atat'l)te; ·in oonneot1on 
with \he qu.Btion~ the ooun •aid. at 1. o. '!7 4•975• 

"ln o\1.~ opinion .. a 4ona~ruct:ion ot this stat­
ut. whioll wol.lld make. it mean that a oandicta.oy 
onoe.-~18.ftd.\)y th•:t1ling ot rpapex-a·can nevtr 
be reoalled., ahd .'tha~ the ·name o·t the oan4idate 
must~ .. p)l'1nied,f)n"1he l:t&.~lot, .1• ad vi~l·~- and 
WU"e&s~nabl• 1iha1; it oUCh~ t'lot· ~.be.a4.opted it 
a.ey· 'oiher cons'tiruc~ion iii P<>••ible. ',z~ would. 
mean.i;Q namee ot o.•c•aaed dtclU'ant•i thoee 
who J;ui4 movtd out ot ~· :city or · iir~ate and ad­
rrd:"~~tU.y be~om' 1nelig~l·~· or 1mo•ewho would 
~atuae 1o oont1nue · in the raoe if' nominated, · . 
n•ver'tfh•.l••• must be voted upon by 'bhe people. 
A.lld in oas•• wh•r• a 4eoeaaf(l·o~ i~ligible , 
cl••larant·recaive4 tn• h1anest numbt~r otvotes 
it would nullity the·whol•'.Pl'ima.l:7 eleq1;1on• 
4~ ~ .~. se,... 267.. p. 207 J Bh•rid.an v. St. 
Lou!a~ 183 Moe as, 81. B.W. 1082,: 2 Ann •. : Cas. 
480/' ! ' 

* * *'* *'* * 
• • M M ~ - ~ -

"***An~ wl\tn ~e'aiatu1t•• ··~~1on'l044l,. , 
,P»Qv14es tM names·. of .. ca.M,idailea ·•woo· 16 de• 
clare ' · shall be · p»1nted on tht otticial 
primanr ballo., 1# ia equivalen1; to a¢ne 
the ni.m.et ot tno•• who do not so dec,lat'e 
ashal.l no.be.px-:tn"d· .Whe.V..,YP~o•• ot -h$ •J.aw would be d•teated. it tht ~~~-t;ute · 
Waft held tQ: mea:n the.nam• .6t .• V$llT declarant; 
musu be published. as a eandid.ate# ftgardless 
of l~tervening e~ftntuali tie• · suoh ae deabh• 
w1 $1:14ra.wal~. · etc • ·· 
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In the ins1.an~ aase, to sq that a dead man.•s name must 
b • px-inted on the o:f'ticiS.l ballo'i tor the primary e1eot1on 
woul• ·4eteat .the pu:rpo~e ·ot the. atatu;~e requi:t'ing •he name• 
ot all eandidatera to be printed o~. ~he offiQ:lal ·ballot, and 
would be an unreasonable oons~ction of ttlEt statute~. 

. ln tunher support ot ou~ oonst:t'tto1U.on . pl.aood. on. Sto• 
tiona 11550 and J.l5511 supra, .in which we concluded ~at only 
the_nam•• ot.thoae Pfll'&ons who ar• pl'estnvly.oandidatee tor 
off:tte · lhould be. printed on· tb• ottioial ball.o1;a tor a primal7' 
ftleet1on, we eite 'the ca!• ot $ta~• •x l"el. B~el'Qt·t v. 'rear, 
144 wu. 79, 128 N.W. lOoS; .1n·wh1ch was involv«<t 'ihca ou'l;oom• 

ot a p~1muy'-election tot- t!lEI Otttqe ot Atto:t:'rie7.G.neral·wb9l'e 
one of ~h• candida'tes had died bet:or. the elec~1on.' In · oori­
s'bt-u1ng a aer·t-a.in •-•o~ion of u,e S~ate P»:tmacy l'.law the oourt 
said at N.w. l.o. 1071• 

"{a) Section 181 Subd• lf fl"1.11UU7 t.a,w, pro-. · 
Yidast 'The person reoe1v1nc the peaMs't numll!' 
ber ot votes at a pr.ittlal'V as 1;he .. oali4:l.da•e of. 
a par\7 tor an ott1et1 ai:M,.ll be . the :candidate 
ot that party rot- such ot:rice, and his xuune . 
as auoh candidate shall b• placed . on the ot­
tioial ballot at the :tollowifl$ eleetion. • 
We 4o not; think that a 4ead man is ·a 'person' 
within the meaning of thia s-t;atut;e • !he WOX'4 
• pevaon' aa 1 t is , ordina~Uy used means a · 
11 ving human b•ing ~ It ia so defined in W•'· 
ste:tt's arl.d in ttohnson•• and in the ~ontury 
.11ct1onat-ies •. It ia. l!lo detined by 'tili• eou.rt1. 
Saqers v. Macki«t, 149 MaaJa • 269, 21· N .lC • · 
307; u.s, v~ C~ok, 25 h4. Oas, 695~ 697J 
Merton. · v. !l'•l•g:raJ)h_. . Co • , _130. N. 0. 299l 41 s.t- 484; C:aldwell v. Wallao (Ala.} ~ . 
Sttw, & P. 282 ·. 2851 MOftill v. 14ov•t1i, $15 
Me. 16~, l69,.49 Atl. 666! tl67.t S6 L.Jt.A. 
634. .In ~he laittr oa.•• t i• .aaidt 'l'he , 
na:tu.ral and obv.:lous s:L;n1ticat1on of tbfi word 
npersont~ 1n a sta-t;uta is• .a liVing ·human be.:. 
~. ' Both the Maline . ·a.nd Musa•ttuaetl:• oour.~• 
a1;n1t1cantly sq tha:f? wb:en statutea rater to . 
one ·who is dead they speak of him as a. 'dee•a.sed 
per•on' ex- a 'pepon_ 49cliased .. t • I# woUld ••em 
ridiculous to plaee any otbe~ 1nterpreta~1on on . 
the sta-tute und•r •oon•1d•tta1;ion; be·eause it expre•s­
ly provides that the peraon receiviflS·the il'••teat 
numtuar ot ·voi;fJ&l 'ai i;he ~1mavy shall be the oand1• 
daia ·. and that. his name 11ha;Ll be plao•d on the 
eleot1on ballot. The Lea;islature d,~d. not in• 
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1 ! I ! 

In this case the oou'l't said that ~t did not 'thtnk that a 
4.-"d ptan 1a a 11PGl¥1lon" within the ·m•aning ot 'he stittiute1 and 
bJ'·• analqSJ we do not b•lieve tha.'t a dead man ia a "oand1da~e" 
within the meanins ot th• atatut•• herein nterred to. 

CONCUJSltN 

Th.eretore1 1 ~ is ~he opinion ot this upal.'"tment. that 
un4tr Sett1on J.l5SO,. Lad ot· naaou%'1~ 1944; k• Sess. 1 and 
section 11557; l\.S.Mo. l9391 o11ly the names ot exist1nc 
ea.n414at••• .who nave til4td ~heir declaration ot · eand.idaq in 
the tom and manner prescribed by law., and within the P"per 
time'· •. hou14 b• printed on the ottioial ballots ot &tlJ · prim8.17 
el.ecllion. · 

AtllOVDa 

l. 1. ·arAmt· 
Attorne,v fenera1 

Jtespec1;tully eubm1.tted, 

!llCHW J'. THOMPSON 
Atusta~a.n'b. Attor-ney General 


