CONSTITUTIONAL LAW: Sections 18 and 25, Constitution of 1945;

Senate Billl 207,
PROBATE JUDGES: '
N In countles of 30,000 or less, persons seek-
MAGISTRATES; ing office of probate Judge and maglstrate
must qualify for probate judge. There is no
conflict as to qualifications for maglstrates
by the Constitution and Senate Bill 207,

April 23, 1946

FILED
J—
Honorable @, C. Beckham 6
Prosecuting Attorney F ‘ L E D
Crawford County '
Steelville, Missourl -
Dear Sir;

We acknowledge rece gt of your letter requesting an official
opinion of this department, which reads as follows:

"I would like to have your opinion upon the
following: Crawford county 1s a county of
less than 30,000 inhabitants, Section 18 of
article 5 of the new constltutlon provides
that in a county of less than 30,000 inhabi-
tants &he probate judge shall be Judge of the
maglstrate court, Section 25 of artlcle 5 of
the new constltution prescribes the qualifica-
tions for the probate Judge and also the magls-
trate Judge, As I construe it the probate
Judge must be & licensed attorney at law, ex-
cept that the probate Judge now in office may
succeed himself as probate Judge wlithout being
so licensed; and that a person 1s qualified to
be a maglstrate judge if he 1s & licensed
attorney, or 1f he has heretofore been & jus-
tlce of the peace in thils state for at least
four years.,

“It would appear that in & county under 30,000
that the magistrate Judge and probate judge
must be one and the same person, yet different
dqualifications are prescrlibed,

"At the present time we have had one man file
for the off'lce of maglstrate Judge, #nd one
man file for judge of the probate court, Both
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of these men are Justlces of the peace and

have begn for four years, but. nelther 1s
licensed to practice law, It would appear to
me that there is & direct confllct between the'
constitution and Senate Bill 207, which also
sets out the qualifications of a maglstrate
Judge, Will you please advise me as to whether
or not in a county of this size the probate
Judge and maglstrate Judge must be one &nd the
same person, or can there be two separate ,
offices, and please advise me a8 to the quall-
flcatlons that esach must have, or if one man
must be both, what his qualifications must be."

In your request you have propounded certain guestions per-
- taining to the offilices of probate Jjudge and judge of the magils-
trate court in countles with a population of 30,000 or less.

The first questlion that we shall endeavor to answer 1s
whether in such counties the probate judge and the maglstrate
must be one and the same person,

We direct your attention to Section 18, Wrticle V, of the
Constltution of 1945, which provides for the maglstrate courts,
and which, in part, reads as follows:

"There shall be a magistrate court in each
county. In countles of 30,000 inhabitants
oy less, the probate judge shall be Judge

of the maglstrate court, * # * ¥ # # # # ¥

The effect of this sectlon is to eombine the offices of
probate Judge and maglstrate in countles @ith 30,000 lnhabitants
or less, and to invest one person wilth the duty and authority to
perform the functlons of both offices, That one person shall be
the probate judge. In this regard the wording of the Constitu-
tion is clear and unamblguous and there is no room for a different
interpretation., Your conclusion regarding this question 1s correct.

The second guestion that logically follows is, what qualifica-
tions must such person possess to be eligl§le for the eombined
office of probate Pudge and maglstrate, '

Section 25, Article V, of the Constitution of 1945, provides
for the gqualifications for probate Judges and maglstrates, and, in
part, reads as follows:
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Mo % » Judﬁes of probate and maglstrate
courts shall be qualified voters of this
state, and residents of the county. Pro=-
bfite Judges shall be at least twenty five
and maglstrates at least twenty two years
of age, Every Judge and maglstrate shall
be licensed to practice law in this atate,
except that probate Jjudges now 1in off'ice
may succeed themselves as probate Judges
without belng so llcensed, and except that
persons who are nof§ Justices of the peace,
or who have heretofore been justlces of the
peace ln this state for at least four years,
shall be eligible to the offlice of magls-
trate wlthout being so licensed,”

Bince we have concluded that in counties with a population of
30,000 or less the offlces of probate Judge and magistrate are not
separate hut are comblned, and that the probate Judge shall perform
the functions of both offlces, 1t is, therefore, necessary that any
person seeking the combined office of probate Judge and maglstrate
must gqualify for the office of probate Judge.

Sectlon 25, supra, sets out the age, voting and residence qual-
1flcations necessary to hold the office of probate jJjudge and further,
requires that probate Judges must be licensed to practice law, The
exceptlion to this qualiflcation ls that probate Judges now in office
(meaning on the date the Constitution was amdopted, February 27, 19459,
may succeed themselves as probate judges without beilng so llcensed,

You have stated that in your county two men, who are presently
the Justlces of the peace, have flled for office; one has filed for
the office of Judge of the probate court and the other has filed for
Judge of the magistrate court. In view of the foregolng, we con-
clude that there is only one office to flle for and that is Judge
of the probate court, who also will be the magistrate., Neither man
can qualify for the office of probate judge because he 18 not li-
censed to practice law in this state, or 1s not presently the in-
cumbent probate Judge.

In answering these flrst two questlons we have adhered to cer-
tain principles of constitutional construction and interpretation
in construing the relevant provislons of the Constitutlon., The
following approprilate rules appear in Vol, 16 of C.J.8,:

Section 16, page 51:

"A constitution should be construed so as to
asceprtaln and gilve effect to the intent and
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purpose of the framers and the people who
adopted 1t.," | : , ,

This rule 1s pronounced in Graves Vv, Purcell, et al., 337
Mo. 574, 85 S.W. (2d4) 543, 1., c. 54T,

Section 14, page 49:

"A constitution should be construed as funda-
mental law and should be interpreted in such
& manmer a8 to cayry out the broad general
principles of government stated therein."

Seetion 17, page 55

"Unless the meaning 68 the terms employed is

not clear, questions as to the wisdom, ex=-
pedlency, or justice of a constitutional pro-
vision play no part in the construction thereof,”

In Stockburger v, Jordan, 76 Pac, (2d4) 671, 10 Calif. (2d)
636, there was involved the construction of a constltutional pro+
vislon relating to the people's power of referendum, The Paclfie
citation, 677, expressed the following:

"# # % We have nothing to do with the policy
of the law as expressed in this sectlon of the
Constitution, and can nelther approve nor con=-
demn the same, Our duty begins and ends with
the interpretation of the language 80 used In
the Constitutlon, and with ascertaining the
meaning thereof, This we have attempted to do,
regardless of the reasgons which may have
prompted those vesponsible for the enactment
of this provision of the Constitution."

The two men who have filed and are now Justices Hf the peace,
and have been for four years, may feel that they are qualified for
the respective offices to whlch they aspire, In this connectilon,
the rule of constitutional construction that a constitutional pro-
vision cannot be evaded bhecguse 1t @orks a hardship has been ob-

gerved, :

In State v, Miszourl Workmen's Compensation Commission, 2 S.W,
(2d4) 796, 318 Mo, 1004, the question of when the Workmen's Compensa-
tlon Act went into effect was involved, In ruling on the constitu-
tlonal question, the court sald at S.W, l.c., 802
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"Nor can we change the Constitution by
mere force of our opinion, Just because
some haprdships may be occasioned by fol-
lowing the Constlitublon, ¥ # * # % % #i

It might appear that there is some inconsistency existing
between Section 18, supra, of our Constitutlon, which provides
that in counties of 30,000 or less the probate Jjudge shall also
be the magistrate, and Sectlon 25, supra, which provides for
separate qualifications for probate judge and maglstrate, In
other words, an incumbent probate Judge not licensed to practice
law can succeed himseli and, under Section 18, supra, can also
be the magistrate, though 1t does not appear that he possesses
the qualifications for maglstrate as set out 1n Section 25, supra.

In this regard, we quote the following from 11 Am, Jur.,
Section 53, pages 661 and 662

"In construlng a constituklonal provision,

it 1s the duty of the court to have recourse
to the whole instrumenv, 1f necessary, to
ascertain the true intent and meaning of any
particular provision, and 1f there is an appar-
ent repugnancy between different provisions,
the court should harmonize them 1f possible,
The rules of construction of constitutional
law requlre that two sectlons be so construed,
if possible, as not to create a repugnancy,
but that both be allowed to stand, and that
effect be given to each,

"It is an established canon of constitutional
construction that no one provision of the Conw
stitution is to be separated from all the
others, to be considered alone, but that all
the provisions beapring upon & partlicular sub-
Ject are to be brought into view and to be so
interpreted as to effectuate the great purposes
of the instrument, & % # # & % # % % # % % * »!

In connection wilth the above quotation we cite the case of
Jones v, Williams, 121 Tex. 94, 45 S.w, (24) 130, 79 A.L.R. 983,
where there was Involved the problem of the Legislature having
the power to release persons from payment of taxes, In ruling
on certain constitutional provisions the court stated the follow-
1nga’ at S.W. l- Ce 1373 -

"# % % The rule 1s that a Constitution is to
be construed as a whole, and ‘feffect is to be
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iven, 1f possible to the whole instrument
and Eo every gection and ciause, LT diller-
ent portlons seem to conflict, the courts
mugt harmonize them, if practicable, and
must lean in favor of a constructilon which
will render every word operatlve, rather
than one which may make some words ldle and
nugatory. ¥ * % It 1s gsarcely conceivable
that a case can arise where a court would

be justified in declaring any portion of &
written constitutlion nugatory because of
ambigulty. One art may quallfy another so
as to restri"?"' & ope at L, OD & l 1t
OLheérwise than AL ; e ‘natura %conff%uc
would reguire % 8Lood | ﬁsei?’ but one
art 1s 1not Lo pe alilowed £0 e eab another,
if Dy any reascnable cons uctlon the‘two can
EE'mad to stand LOgether,: Every provision
should be constiued, Where: possibie, Lo pive
efiect Eﬁ‘evenyzother provision, LN

Although the prob]em has not been specifically presented in
your request, we would like to take this opportunity to briefly
digcuss the question whether a probate judge now in office can
succeed himself as probate judge and also be the judge of the
magistrate court, when he is not licensed to practice law, An
opinlon was rendered by this office on this very question, to the
Honorable Thpmas G. Woolsey, Prosecuting Attorney of Cooper
County, We guote the words of Mr, W, O, Jackson, Assistant Attor~
ney @(eneral, as followss

"The Constitution provides for probate courts
and maglstrate courts, It also provides that
in counties having a population of 30,000 in~
habitants or less the probate Judge shall be

the magistrate, It further provides that
probate Judges and maglstrates shall be lawyers,

- except that probate Jjudges now in office may
succeed themselves 1f they are not lawyers and
that persons who have previously been justices
of the peace in this state for at least four
years, shall be ellgible for the office of magls-
trate. A{ first glapice 1t would seem that there

- may be a conflict 1n these provisions, for in

- one place the provision requlres magistrates, with
the one exception that the persons who have served
as Justices of the peasce for at least four years,
must be lawyers., Hgwever, in construing the pro=-
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vlsions of the Constitution, we must consider
them all together, and the same sectlon of

the Constitution which prescribed the qualifi-
cations for Judges of the probate courts and

for magistrates alego permits a judge of the
probate court, who 18 now in office and whe

is not licensed to practice law, to succeed
himgelf, 'To hold that the Constitution suthor-
izes a probate judge, who 1s not a lawyer, to
succeed himself to the of'fice of probate Judge,
but that the provision of the Constitubtlon re-
lating to magistrates forbids him to be a magis-
trate, when the Constitutlon further specifically
provides that the Judge of the probate court in
counties having a population of 30,000 inhabi-
tants or less, shall be the magistrate, would be
the helight of absurdity and would place an inter-
pretation vpon the Constlitution whlch would cone-
vliet the framers of the Constltutlon of gross
carelessness,

"Inasmuch as the Constitution specifically de-
clares that in counties having a population of
30,000 inhabltants or less, the judge of the pro-
bate court shall be the maglatrate, and further
provides that a probate Jjudge who 1s not a lawyer--
may succeed himself as probate judge, 1t necessary
11y follows that he may also be the magistrate." =

The remaining question before us is to determine if there 1s
& conflict exlsting between Senate Blll 207 and the Constitution,
Section 3 of Senste Bill 207 provides for the qualificatlons for
Judge of the magistrate cowrt and, in part, reads as follows:

"Each Judge of maglstrate cowt shall be a
qualified voter of this state, at least twenty-
two years of age, and a resident of the county
for at least nine months, next, preceding his
election, and shall be licensed to practilce

law in thls state; except that, in countlies of
30,000 inhabitants or Jess, & probate Juoge wno
gucceeds nimselr &8 probate 'Qgﬁéh“_%fserve as
Judge of The magilsbrate cour out belng 80
Icensad, Bnd eéxcept that persons who Were om
February 27, 1945, justices of the peace, or
who have heretofore been justices of the peace
in this state for at least four years, shall be
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eligible to the office of magistrate without
being licensed to practice law, * * # # % »ff

(Emphasis ours.)

We have concluded that 1n counties of 30,000 inhabltants the
probate Judge serves as Judge of the magilstrate cowrt, and have
construed Sectlon 25, supra, to mean that in such eounties a pro-
bate judge may succeed himself as probate judge and be Judge of
the maglstrate court though he 1s not licensed to practice law,
The same 1s clearly provided in the undeprscored portion of Seetion
3 of Senate Bill 207, supra,

The remalining portion of Section 3, supra, pertaining to the
qualifications for magistrate, would only apply in such c¢ounties
where the office of judge of %he maglstrate cowrt is separate, as
in countiles with a population over 30,000, or in counties with &
gopulation of 30,000 or less, where additlonal magistrate courts

ave been created by order of the circult court.

Section 6 of Senate Bill 207 provides as follows:

"In counties of 30,000 inhabitants or less,
the probate judge shall qualify as Judge of
the maglstrate court and his fallure or re-
fusal to do so shall constitute a vacancy in
both the office of probate Judge and the
office of Jjudge of the magilstrate court."

Under this section anyone holding the offilce of probate Jjudge
who 1s licensed to practlce law, & fortlorl would guallfy as Jjudge
of the magistrate court, A person holding the office of probate
Judge may succeed himself although not licensed to practice law,
The fact that he was holding the office on the date the Constitu-
tion was adopted gqualifies him for the office of probate Judge.
And, since the Constitution says that in counties of 30,000 inhabi~
tants or less, the probate Jjudge shall be the magilstrate, a person

o qualifies for probate jJudge a fortiorl qualifies for $udge of
the maglstrate court, '

Conclusion

It is, therefore, the opinion of this department that under
our present Constitution in counties of 30,000 inhabitants or less,
the office of probate judge and Jjudge of the maglstrate court shall
be held by one person, who shall be the probate judge; that in such
counties any person seeklng the combined off'ice of probate Judge
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and judge of the magistrate court must qualify for the office of
robate Judge. There is no conflict between our present Constitu-
ion and Senate Bill 207 so far as the qualifications for Judge

of the magistrate court are concerned,

Respectfully submitted,
RICHARD F, THOMPSON
Assistant Attorney General

APPROVED:

Attorney General




