SCHOOLS: State Board of Education may retain
SCHOOL FOR THE BLIND: investments coming to it for the use
‘SCHOOL . FOR THE DEAF: of Missouri School for the Blind and
STATE BOARD OF EDUCATION: Missouri School for the Deaf if prudent
. .. . TRUSTS: man under all cireumstances prevalling
_ . would do so.

~ Octeber 1, 1959

Mr., Hubert Wheeler
-Commissioner of Education
State Department of Educatlon
Jefferson Bullding

Jefferson City, Missourl

Dear Sir:

This is in response to your request for opinion dated
September 21, 1959, which request reads as follows:

"phe State Board of Educatlon is authorlzed
by law, Seection 177.025, Laws of 1959, to
receive and administer any grants, gifts,
devises, or donations by individuals or

corporations to the Missouri School for

the Blind and the Missourl School for the

Peaf, Any grants, gifts, deviges, be~
quests or donations made for a specified
use shall not be spplied to any aﬁh@r-uses.

"Section 177.030 provides that the 3tate
Board of Edugation shall have the care and
owned by the schools. This law further
provides that the State Board of Educstion
Doy 8911, gonvey, axchangs opber 140

! , - TORL, per:
€ift, bequest, devise or donation to fthe
School for the Blind and the Sghool for the
Deaf, for thelr uss When deémed necessary
by the State Board of Education,

"gection 177.035 directs that all funds

derived from grants, gifts, donatlons or
bequest or from the sale or convey

8t or fro | _ /éyance of
any such property shall be deposited in
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the State Treasury and credited to special
trust funds and shall be appropriated only
for the purpose of carrying out the objects
for which the funds were given as recom-
,mended by the State Board of Eduecation,

"Since the effective date of these laws the
- 8tate Board of Education has received and
accepted. sonsiderable personal property.
... Any money received by the 8tate Board of
.. . Educstion has been deposited to the credit
: .. of the proper fund in the State Treasury
as provided by law. Some personal property,
. spuch as securities in the forw of certifi-
cates of stock; or shares, have been re-
-eeived by the State Board of Bducation, }
"Full title of ownership has been established
In the transfer of such stock. Some of the
securities received by the State Board could
- well be sold and turned into. cash immediately
while for others it seems to be more advan-
tageous to hold until such time &8s may be
determined by the State Board of Education.

"Phe - questicn at. 1ssue is whether the state
Board of Education, under the laws providing
for the acceptance of. property and the con-.
verting of such property into money, has
diseretionary. power for determining when
property, real or. personal, shall be sold.

or converted into money so that it may be
deposited in the State Treasury.

"I ghall appreciate your advice and official
opinion 1n answer to the fallowing questionz

*  Does the state Board of Education have
-diseretionary power in determining when.
property received through grants, gifts,
devises, or donations, shall be sold and
turned into moneyt If it is found ad-
vantageous to hold some securities for
gome period of time and that it would not
prevent carrying out the purpose for which
the funds were given, could such securities
be retained until such time as the State
Board of Education may desire to authorigze
the sale of them?"
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senate Bill:No. 8 of the TOth General Asaembly added
Seoctlions 177.025 and 177.035 and amendad Seebion 177 a30,
R8Mo, Qhole aeetionﬁ read as telloust S

8YTT. 925.-,~ - ’ -
§The state baard of eduaatian,may receive
and administer any grants, gifts, devises,
bequests or donations by any individual or
eorporation to:the Missouri Sehool for .the
‘Blind at 8t. Louls and the Missouri Sohool
for the Peaf &t Fulton, Any grants, gifts,
-deviges, bequests or denations made for a
apecified ufe shall not be applied either.
:uholly'er-in part to any'othsr‘uae or uaes.

-%177 635. e

. -All fnnaa derived frem granta, gifﬁe,
donationa or hequesta or from the ssle or -
‘eonveyance of any property acquired through
.any grant, gift, donation, devige or be- -
quest to or for the use of the Missouri
‘School. for the Blind shall be deposited in
.the state treaaury and eredited to a special
fuhd known as the ‘School for the Blind
%rust Fund' whiuh is hsreby created. s

: All fnnda derived frem grants, gifts,
danatians-ar ‘bequesta or from the sdle or
conveyance of any property acquired through
any grant, gift, donation, devise or bequest
to or for the use of the Missouri Schoel for
the Deaf ashall) be deposited in the state
treasury and credited to a special fund
known ap the 'School for the Deaf Trust Fund‘
which is hereby ereated

“3.- The. meneys 4n the schosl for the blind
trust fund or in the scheol for the deaf
trust fund shall not be appropriated for the
support of such Bchools in lieu of general
‘state revenues but shall be appropriated only
for the purpose of carrying out the objects
for which the grant, gift, donation, devise
or bequest wag made as recemmended by the
state board of educatien.
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=§1"r‘7 eﬁﬁﬁ '
The atate boamd ot education shall have
' the care and dontrol of all property, real
and personal, owned by the scheels.  The
state board of education shall not sell or
in any manner dispose of any real estste.
belonging to the schools without an act of
the general assembly authorizing the sale.
or disposal of sugh real estate, except
that the state hoard of education may aell,
convey, exchange or convert into money - ,
- property of any nature, real,. peraanal or
mixed, aequ&red through any grant, gift,
bequest, devise or donation by individuals.
or corporationas to the Missouri Schosl for
the Blind at 8t, Louls or to the Missouri
Scheol for the Peaf at Fulton, for their
usie when deemed nneeasary by the state
board of edueatimnr

8ince these sections are new, the courts of thim state
have not construed them as yet; consequently, it is necessary
to look to analogous aieuationa in order Lo aseertain the
anawer to your questien.,_, _

The moat nearly &nalogous cage we have been able to find
is that of Burrier v, Jones, 338 Mo. 679, g SW24 885, There,
a testaitor ieft the residae of his estate "to the Macon County,
Mo., sshool funds." A statute, now Section 456,030, R8Mo 19&9,
‘provided then, as now, that each county in this state sheumld
have power to act as trustee for charitable uses. Among other
thinga, the court found that a gift for the advancement of
education was a charitable use and that the lower court was
eorrect in ruling that this clause of the will should be con-
strued to mean "that Maecon County, Missouri, has been desig-
nated as trustee, and that the trust.can be made operative
under the direction and econtrol of the Judges of the county
court of sald eounty{ fer the use and benefit of the school
funds of the county.” ,

Even though on its face this was an gbselute gift to the
county school fund, the court found that by operation of law
it was actually a charitable trust with the county te¢ act as
trustee,

~ 8imilarly, many of the gifts to the Hissouri#SGheol for
the Blind and the Missourli School for the Deaf may be phrased
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a8 abaolnte gifts. Neverbhelesa, by applying the reasoning of
the Burrier case we believe that they would be held to con-
stitute charitable truste with the State Board of Eduocation
acting aws truatee.r

In Murphey v, Baltan. ‘Mo., 314 su2d 726 730, the Supreme
eourt saide

"ew e it 18 wall eatahliahed that the

duties and liabilities of the trustees

of public cheritable trusts are like the

duties and liabilities of the trustees
~of private trusts, and that the game

prineiplés applicable to private trusts

govern in public ehar&table trusts, ¢ & &°

As a trustee, the State Board of Education 13 in a 4if-
ferent position than other trustees because it has no authority
to invest or reinvest the trust funds, This 18 so because of
Section 177.035, supra, which requires that funds derived from
grants, gifts, donations or bequests, or from the sale of con-
veyance of any property acquired through sny grant, gift,
donation, devlise or bequest to or for the use of the Missouri
Sehool for the Blind or Missouri School for the Deaf, shall
be deposited in the state treasury to the gredit of the appro-
priate trust fund, Even though the State Board of Education
. a8 trustee does not have the prodblem of detérmining what would
be & proper investment for funds in its hands as trustee, it
is subject to the same mMiles and restrictions as any other
trustee in determining what investments coming te it by way
of gift, grant, bequest or devise should be retained or con-

verted to cash,

In some statey trustees are limited by statute as to the
securities in which they may invest. The same rule generally
is made applicable to retention of investments received from
the gettlor. 1In Missouri, however, there is no statutory
regulation of investments, Rather, by court decision, trustees
are held to the standard of a prudent man both in investments
and retention of investments., For example, in Warmack v,
Crawford, 239 Mo. App. 709, 195 8W2d 919, 925, the testator
had established a trust estate which consisted mostly of stock
of the International Shoé¢ Company. The trust instrument pro-
vided that the "trustees, without accountability for loss, may
retain as investments of the trust esgtate, any and all real
estate, or bonds, Btocks, loans, and other securities received
in trust hereunder." The question was whether, under the
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provisions of the will, and under all the circumstances, the
trustees were required to sell and dispose of any portion of
the International Shoe Company stock held by them as a part

of the trust estate, and whether they would be guilty of any
breach of legal duty or abuse of discretion in eentinuing to
hold a&ll of galid atock. The court said at 8Wad 1l.c. 925

" # & & The court should have advised the
trustees that under the terms of the will
they were not required to sell and dispose
of any portion of the stock of the Inter-
national Shoe Company unless 1t appeared
%o them that said stock was not such an
investment as a prudent man would make,
having primarily in view the preservation -
of the estate, and the amount and regu-~
larity of the income to be derived. Rand
v. MoKittriek, 346 Mo, 466, 142 8.,¥.2d4 29;
8t. Louis Union Trust Co. v, Toberman,
235 Mo. App. 559, 140 8.W.2d 68; Fairleigh
v. Fidelity Nat. Bank & Trust Co, of Kansas
City, 335 Mo. 360, 73 S.W.2d4 248, 1In de-
tezmining this matter, the question of

it is net 1 eentrolling factor. The uhele
- thing rests within the sound discretion of
the trustees, They alone can exereise it,

. They cannot shift the duty to the Gourt,

~ The Court can interfere only uhere there

38 an abuge of that discretion.

In other words, the court seems to have said that, even

- though the trust instrument authorized the retention of in-~
vestments received from the testator, the trustees would still
be held to the prudent man standard.

In tha usual trust situation, the matter of retention of
inveastments is covered by the trust instrument. In the case
of securities coming to the Missouri School for the Blind and
the Missouri School for the Deaf, however, 1t is regulated by
statute, Specifically, 8ection 177.030, supra, provides that
the State Board of Education may aell, eonvey, exchange or
convert into money such 1nvestments “when deemed negegsary by
the state board of education." This language obviously was
inserted as an exception to the preceding clause prohibiting
the sale of any real estate belonging to the schools so as to
authorize the conversion of such gifte te cash without a speclal



‘Mr, Hubert Wheeler

act of the General Assembly, However, the last-quoted clause,
"when deemed necessary by the atate board of education," goes
farther and vests discretion in the State Board as to whether
such investments shell be retained. In other words, on its
face this section authorizes retention of investments until
and unless the State Board of Education deems it necessary to
convert them to cash, ete,

In spite of this seemingly broad grant of discretionary
power, in our oplniocn the State Board of Education would be
held to the prudent man standard the same as the trustees were

. in the Warmack cage, supra, The only major difference between

the two cases is that in the Warmack case the authorization to
retain investments was granted by the wlll, whereas here it is
by statute,  This should make no difference in the applicable
lawq . '

 In Seott on Trusts, Seeond Edition, Volume III, Seetion
230, pp. 1715, 1718, the following is found:

P. 1715)

Where & trustee on the ereation of the
trust receives sgecurities which are not
proper trust investments, it ls his duty
to dispose of them within a reasonable
time and to invest the proceeds in ze-
curities which are proper trust invest-
ments, unless 1t 1g otherwise provided
by the terms of the trust or by statute,
This is true not only where the securities
which he recelves are not of the limited
type of investwents permitted in some
states by statute or decision, as for
example where they consist of shares of
stock in jurisdictlens in which a trustee
is not permitted to invest in shares of
stock, but alsc where the particular
gsecurities have become of such a specu~
lative character that a prudent man would
not invest in them. There are numerous
cases in which a trustee has been sur-
charged for faillng to sell such securities
within a reasonable time after the creation
of the trust. On the other hand, a trustee
is not liable merely hecause he fails to
sell the securlties lmmediately or even after
a conslderable interval, if under the cir-
cumstances he acted prudently in postponing

the sale,"
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In several states it is provided by statute
¢hat trustees may retein investments received
from the testator even though they are not

proper inveatments for & trustee to make.
The effact of these statubes 18 to estahlish
a different rule with respect to the making
and the retention of investments by trustees.
Even under these statutes, however, it is
the duty of the trustee to exercise prudence
in determining whether to retain inveatments
made by the settlor, . As we shall see, an.
autherization or-even a direction to retain
securities does not Juatify the trustee in
retaining them if there is sgubsequently such
a change of clrcumstances that 1t becomes
imprudent to retain them.”

GCONGLUSION

It is, therefore, the opinion of thils office that Senate
Bill No. 8 of the 70th General Assembly ($177.025 ~ 177.035,
RSMo) does vest the State Board of Education with dliscretion
in determining when it is negessary %o sell securities and
other investments coming to it for the uee and benefit of the

Missouri School for the Blind and the Missouri School for the
Peaf. It is our further opinlon that the State Board of
Education, in the retention of such investments, is subject
to the prudent man standard. In other words, it may, in the
exercise of 1ts discretlon; retain such investments if a
prudent man under all the circumstances prevailing would do
80,

The foregoing opinion, which I hereby approve, was preé-

pared by my Assistant, John ¥W. Inglish,

Yours very truly,

JOHN ¥, DALTON
Attorney G@eneral
J¥Limi



