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SR SR fer to the Department of Revenue even though
the certificate of title was never physically
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March 2, 1959

 You pecently requested an opinion from our office on the
validity of ecertain sutomobile transdctions es follows:

"Please render an opinion at your earliest
- oonvenience on Seotion 301.210 R, 8. Mo,

49, Section L, velating to the sale and

transfer of vehicles which ppovides as

follows:

L. It shall be unlawful for sny per~
son to buy or-sell in this atate any
motor vehicle or traller regimtered
under the laws of thia state, unless
at the time of the delivery therecf,
there shall pass between the parties
such certificate of ownership with an
agsignment thereof, as herein pro-
vided, and the sale of any motor ve«
hicle or traller registered under the
laws of this state, without the as-
signment of such certificate of owner-
ghip, shall be fraudulent and void,
(8382, A, L. g4t v, X p. 380)

"At the present fime 1t is the practice of
many automobile dealers %o send the Certifils
cate of Ownership to the Department of
Revenue for the purchaser instead of deliver-
ing the Certificate to the purchaser. Does
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this delivery to the Director eonatitute
a sufficlent assignment under this Sec«
tion to make a valid sale?”

in a private conversation, you indieated the presence of
gaigain-ot er facts in these transactions, The facts are as
ollows:

1., 4#n individual agrees to purchase an automobile from
a dealer.

2, At the time the purchage is made the dealer assigns
the certificate of title and the buyer signs an application
for new title, pays the sales tax and turns the applieation
for new title over %o the dealer, The dealer then, alfter in-
forming the buyer as to whet he intends to do, forwards all
necessary papers to Jefferson City and thereafter a title is
issued in the dbuyer's name and returned either to the desgler
or the note holder,

3. The buyer does not, at any time, have actual physical
control of the certificate of title. He does, however, willing«
1y turn over to the dealer the¢ application for transfer of title
and he does, for his own convenlence, pay to the dealer the
amount of tax involved, either by having thls amount added to
his indebtedness or by paying in eash. The buyer imows what the
dealer is going to do with the title papers and further that it
i8 the dealer's intention to have the title made out in the
buyer's nameé and hold it until such time as the dealer or note
holder is paid in full.

There hag been a conalderable degree of litigation involv
ing Sectlion 301,210, subseotion 4, and its spplicatlon to
aubtomobile transactions, First of all, this section applies
by its tarms'enlg to motor vehicles that are reglstered under
the laws of the State of Missourl and subsequently sold. A
reading of the cases would seem to require that the geller de-
liver to the buyer a properly assigned certificate of title at
the time of the tranafer in order to properly and validly pass
title to the automoblle.

In Allstate v, Hartford, 311 S.W. 24 41, l,c. 46, sub~
sections 2 and 3, ve find the following language:

"{2, 3] Turning now to the Missouril motor
vehicle law, we find that under section
301,210 RSMo 1949, V.AM.8., it is unlaw-
ful to buy or sell any motor vehicle
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registered in this state unlaﬁa tat the

himm of the delivery' thare shall pass

betwean the parties & certificate of title

and the sals without such ansignment ‘shall

be Craudulent and void.,' The provisions of
this aet ave essentislly s police regulae
tion of the highest type and absolute tech«
nical compliance is necessary, Sueh provie

~ slons are rigidly enforoed and there are no

' wﬁam to rwm‘am. to intentions, Unleéss

bi assl _Lj‘t of the sertificate
in, aeﬂ=3fleﬂgad;:,_-
AR o title passes,

‘ﬂﬁpﬂﬂiahe uﬂd 5?§ﬂu~“ “¥J7fra'uﬁhsiéeraw

ion, * ‘ “"

This case, hawavey, turns on the failure %o assign title
and not the failuve to deliver & properly sasigned title. The
court 6ites Xesinger v, Burtrum, 295 8.W. 24 605; as authore
ity for the necesaity of essignment and delivery but this
gagg is ;1&@ a cass where the title was never assigned or
elivared.

uath&a v. ﬂastahaaﬁa 6 8.W, 2d é&, 48 also cited as
authority for this prapasi%ieﬁ but in this case the title
wae Bigned and not acknowledged and kept in the seller's
possession and, of gourse, not trans£ef,ﬁ‘ by the dtate.

Robertgon v, Central Manufacturera' Mutual Insupance Conw
pany, 239 Mo. App. 1169, 207 S.W. 24 59, 18 also ocited. In
this case & Texas car dealer purchased automobiles from a.
‘Misscurl car dealer and the assigned titied were attached to
the draft so that when the draft wes honoréd the Texas car
deasler would then come into possession of the properly ass
signed titlea, The court soncluded on the set of facts _
surrcunding this transaction that title had not passed because
the parties had agreed that delivery would be made of the cars
in Texas and that paymeﬂt ana.deliVery of the titles would be
made in Texas also,

In Anderson v. Arnelﬁ*ﬁﬁrﬂng Motor Gam@any, 88 s.w, 24
419, tne title invelved was nelther assigned nor deliv&red.
The Bourt has talken up this matter also in the case of
Robinson V. Poole, 232 8.W, 24 807, s caae where "A" sells a
car to "B' and before the papers are sent to Jefferson Uity
"B" sells the car to "C” with the understanding that when the
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papers are sent to and returned from Jefferson City "B" will as=
sign the title to "C" and then re-submit for proper titling in
"g's" name. This situation also in essence 18 one of sale withe
out assignment or delivery, The oeourt, however, in each of
these cases and in all of the cases that were found on this sub-
Ject recites the need for assignment and delivery of the certiw
ficate of title and further of the need of strict compliance
with the statute. The reascn for such a statute is discussed

in Robinson v. Poole, 232 8.W. 24 807, l.a, 812, where the court
says as follows:

"#4¥The requirement that a sale of a motor
vehicle registered in this state must be
accompanied by an sasignment of the certi-
ficate of ownership is absolute and manda-
tory because the statute provides that any

such sale without such assignment is
'fraudulent and veid.' Compliance with
the statutes protects not only the parties
to a particular sale or transfer but also
protects the public generally by enabling
the 8tate to keep an up to date regilstry

of all automobiles registered in this State
and their ownership, thereby making traffie
in atolen automobiles as diffiecult as
possible,”

Under the facts as given, the title papers would be sube
mitted lmmedlately by the dealer to the state and a proper
title 1ssued and returned by the state in the buyer's name to
be held by the note holder or seller. The purpose of this law
ag stated above 18 fulfllled under the facts of this transacw
tlon since the state's records are kept complete and accurate
through the proper sssignment of title in this case, The buyer
in this instanee is treated falrly and protected in that the
automobile which he purchaged isg properly transferred to his
nagme and the seller is protfected by this transfer and the pay-
ment of the necessary tax since the title is returned to him
in proper form and he is assured that the transfer is made as
the law requires and that he may repossess the car since the
car is properly in the buyer's name.

In other werds, 21l parties in this transaction, insofar
as the records show, are exactly where they properly should
be. There is no question that Missourl courts in the herein
cited cases and others have stated frequently that assignment
and delivery are both needed to complete a transaction of this
nature. These statements were made, however, in every instance
when in fact there had been no proper assignment or where the

»L‘a-,
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agreement between the parties was that the transaction was not
to become complete until delivery of the title, No case was
found directly in point on this factual situation.

Some queution might arise as to the propriety of this
transaction since the title is not ultimately in the buyer's
hands but in the hands of the note holder or seller. In
Wilson Motor Company v. Jenkins, 288 3,W, 190, the court had
oceasion to pass on such a situation and the helding wasg that
where there was ample evidence to prove & proper certificate of
title was duly transferred and thereupon, with the knowledge
and consent of the' buyer, turned over to the note holder, the
procadure was proper. We feel, therefore, that in this case
- the fact that title is ultimately to be delivered to the mort-
gage holder or aeller does not work to void this transaction.

We muat then determine what effect the failure to physi-
cally deliver the title has in a sltuation where all the rest
of the transaction is regular on its face and where there is
no talnt of unfair dealing by any party. We feel that a court
faced with such a situation would be inelined to uphold such
& transaction if such a decision were possible under the laws
of the state, We feel further that the parties by their action
have created an agency relationship in which the Gealer acts as
the agent of the buyer, in sending the necessary papers to
Jefferson City and in securing a proper title in the buyer's
name, The agency relationship does not need to be intention«
ally or explieitly ereated in order to function under the law,
The Supreme Court has used the clitatlon from American Jurise
prudence in defining agency under Missouri law. This citation
is found in 260 8.W. 24 504, in the case of Leldy v. Taliaferro,
l1.c. 505, and reads as follows:

"#%%t pcency 18 the relationship which re-
Bults from the manifestation of consent by
ong person to ancther that the other shall:
aet on his behalf and subject to his cone
trol, and consent by the other so to act,!
Restatement, Agency, §1. The parties may
not have intended to crezte the legal re-
lationship or to have subjected themselves
to the liabilities whioh the law imposes as
a result of it, nevertheless, the relatione
ship exists 'if there has been a manifesta~
tion by the principal to the agent that the
agent may act on his account, and consent
by the agent so to act,'! *##"

It is cur feeling that the buyer, in handing the applicae~

tion for transfer and in paying to the dealer or in becoming
obligated to the dealer to pay the tax on this transaction with

-R-
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the undefatanding that the dealer is to send the papers fo
Jefferson 0ity and secure title in the buyer's name, appoints
the dealer as his agent for the procurement of this title and,
therefore, the transsetion is not fraudulent and void under
the terms of Seetion 301.210, R8Mo 1949, subsection 4,

OONGLUSIO!

A buyer of an automobile may, by his actions, create an
agency relationship betwsen himself and the seller of an
automoblle so that a valid tranefer results when the dealer
submits the title and the application for transfer to the De-

partment of Revenue even though the certificate of title was
. paver physically in the hands of the buyer. :

The foregoing opinion, which I heveby approve, Wwas pre«
pared by my Assistant, James E. Conway,

Yours very truly,

JCHN M, DALTON
Attorney Genaral
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