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"PROSECUTING AbeRNE& : We are of ‘the opinion that (1) it 18 not the dut
MAGISTR 3UDGE' - of the prosecuting attorney to represent a com- v
PEACE BY | plainant in a peace bond proceeding; (2) a magis-

trate Judge may continue a matter in order to
‘allow time for the securing of witnesses, a jury and procurement of
counsel for defendant; (3) the magistrate court does not have authority
to require a defendant after granting a continuance to require the defend-
ant to post bond or in lieu thereof commit him to jall pending the hearing‘
(4) fhat the defendant may waive tirial by jury in a peace bond proceeding.’

April 14, 1959

: norable Raymond R. Rﬂberts
‘Prosecuting Attormey

St Francois Qounty

Bourt House

Farmington, Missouri

Bear\mr-nnbe?%s:

- We are in recelipt ef your regent lattef 1n-uh1eh you ask us
for an official epinien on the following matters:

“(1) In proceedings upon a compluint filed
in the Magistrate Court to compel a
recognizance, is it the duty of the
Prosacuting Atbtorney to pursue this
metter or ig that a matter for the *
attorney for the individual involved,
prior to the agtual commission of an
offense for which the recognigance -
would be forfeited? ' |

(2) may the M&gistrate Judge continue this
matter over in order to allow time for
the securing of witnesses, a jury, the
procurement of counsel for the defends
ant, eta.

(3) If so, 1s it necessary to commit the
. defendant to jaill pending the hearing?
or may the Magistrate allow him to post
& bond or to go free until the hearing
can be had?

(4) May the six man jJury be waived in such
a matter and the matter submitted to
the Magistrate?"

For the sake of siaglicity, we will endeavor to answer each
question in chronolegieal order,



Honorable Basmoné R, Boberts ‘

Section 542.010, et. seq., RSMo 1949, sets forth the proceed~
ings to be followed by a magiatrate upon & complaint being filed
that some person has threatened or is about to commit some offense
against the oamglainant or hia property.

At first bluah. &hia proaadure would a?pear to be a oriminal
proceeding. It 1s found under the heading "oriminal procedure"
in our Missouri statutes, 1949, Provision is made for the issu~
ance of a warrant and mention is made in Section 542, 0&0, supra,
of the ‘defendant being found guiley. _

In the aase of Ex parte Chambers, 290 3.W. 103, the Spring-
field Court of Appeals had under consideration the 1919 Missouri
statutes relating to peage bonds, Of course, there have been some
amendments to our ocurrent statutes but we belleve this case is
applicable in interpreting our present statutes, Section 542,010
et. seq., suprs, and we quote from pages 104»105, paragraph [3~6 j
or the apinion whara the. saurt saids ‘

“Fhese proceedings, to require pstitiener to
glve a peace bond, were commenced in the
Justice court, affimmed on appeal to the
circuit court, and again affirmed on appeal
to this court, We are of the opinion, there-
fore, that the payment of costs in this case
is governed by the provisions of section
3757, which simply direcets Judgment for costs
against defendant upon affirmance of the con=-
vietion., % ® * fThe costs for which defend-
ant may be.liable is one thing, and the man~
ner in which the collection thereof may be
enforced is another., The intent of the leg~
islature Yo authorize iqprlsonment*?br co8ts
In & proceeding not sﬁriot%% eriminal. should

clearly appear., asls supplied,)

In view of the Ghambers ease, supra, it is evident that the
procedure to procure a peace bond is not "strictly a criminal”
proceeding. therefore, direct your attention to Section
56.060, RSMo 19&9, where we quote, in part, the duties of & pro-
secuting attorney:

"The prosecuting attorneys shall commence and
prosecute all civil and criminal actions in
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ana@abla Ra&ﬁand R. Qﬁﬂérﬁé"

their raw”;etive eaunties 1& whieh ﬁhs aeunw
4y or stabe may be concerned, defend all
sults against the state or eounty, and pro- -
awaute rbrfgitad raeaanxaanaas ‘and -adbions

¢ Pesovery of Aaebta, fines, penalties
and forfeitures ammm %a the atate or

. Gounty; *ﬁ?,m o

we have been unabxe ta tind a ﬂiasauri gane: disausains tha
partiaﬂiar point raised in your first question. We are of the

liarf,hawﬁvar, ax%&» AN g ‘tha statutes and ‘the Chambers
case, that 1t is not ity of the ‘prosesuting abtorney under
these oircumstances to procuré a pease bond for a complainant.
This appears to us to be the reasonable Lnterarttatian of the
aforementioned aﬁatu&as. -

In refevence to queatian (2), Section 542.0#0 aupra, reads
88 follows:

“Qp@n;sa[';paraqp bev : brausht befare aueh =
21stm the magistrate shall summen all

wiﬁn&saaa whieh elther may require,

and ‘cause the matters dhax 4in the coms
plaint to be inquired Into by a- Jury of six
dompetent ditigéns, If the 3ury find bthat
there 1s good reason to fear the commission -
of the offense charged, then they shall ren«
der'a verdict of gullty againsgt the defend-
ant, and the magistrate thereupon shall re«
guire the defendant Yo enter into a recoge
nigance in such sum, not éxceeding one thou-
sand dollars, as he shall direst, with one

or more sufficient dureties, conditioned
that the defendant will keep the peace toward
the people of the state, and perticularly
toward the complainant, for such time as
- shall be gpecified in sald resognizance,
which shal be not less than three months

nor more than one year from the date thereof;
and the defendant shall be liahle for costs
as in other cases of conviction,"

Obviously, the above quoted prneedure statute on peace bonds
is wholly silent on the subjeet of continuances and no mention of
continuances can be found within the statutes pertaining to peace
bonds,
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thtrafars, airect ynur attentian tg seetien 5l7.5?0, RaMo
19ng,lghich agta forth magistrate eaare proce&ura on aantinu&neas
as followss ?;. """ ..

- ”Magiatgake may aantinue trial ta anathar |
~day.«~Upon the retum day; if a jury be re-
‘quired or if the magistrate be actually
‘ehgaged in other offid¢ial business or in
‘any e¢ase whan it shall be neseasary, the
' magiatrate may continue the trial to- ana:her
thout the . emnsenw ar eiﬁhar parﬁy
(a, 19@5 Py 765 §-81)"

In thiﬁ ragard, see also $ection SIT.EQQ, R8Mo lﬁhg.

" 'We are of the opinion that even though there 18 no npecific
authorization under Section 542,010, et. seq., supra, for a conw
tinuance, & continuange may be granted under auﬁhnrity of Section
517.570, supra. Our position in this regard seems t6 us to be
reasonable, The defendant should have the right to employ soune
sel to vepresent him and the Court may need time to summon a jJury.
A Court, therefore, should have the power to grant a eontinuance
anghwe 2?@ of the belief that Sectian 517 570, aupra, authoriges
such a&c 1oa. '

In answer ta queatian (3), we knaw of no authority authorig+
n% the magistrate after granting a continuance to reqnire the
defendant to post bond or in lieu thereaf eemmie him to Jail pend-
ing the~hearing. ' .

The procedure authoriged under Section 542 010, et. sed.,
supra, is based on the fact thaﬁ an offense has "not" been commit-
ted but is only "threatened."” There 18 no authority to be found
within this seetion which authoriges posting of a recognigance or
commitment to Jail in lieu theraer

In the ocase of Calhoun vs. Gray, 131 8. 478, 1.0, 481, She
Court discugsed recognigances and aaaepted the following defini=
tion of a recognizance!

" owak TE i well understoeﬁ Bhat 8 'reeogn1~

- gance' is an obligation of record, entered
into before a court, or other duly author-
ized offlicer, conditioned to do some act
required by law which is therein specified,

wlie
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varnlaekﬁtonm, eumm 3&13 Bouvier's Law Dice -
‘tionary; Pace v. State, 25 H:aae 5#; State
V. Walker, 56 N, H. 176, 178,

zt is avidnnb from the ebeve éarinihian ef & raeosnizanee

tha£ a veep iizance 18 given on condition that some aeﬁ_required
by law" will be performed and that said act i3 specified B}

Aa atated above, the statutes. gavezn4nsj j ;
does not mention a recogniszance shall be giver
uanees, We have been unable to find any statutory authority ,
wherein & duty is placed on the defendént in case of eontinusnce
in a peace bond proceeding, Therefore, we. conclude no recognie
gance or power to commit is autherizad in this type of prooeaéins.

- Your last qnsstian pertaining %e whéther the defendant may
walive trial by Jury is answered, we believe, by Section 510,190,
RSNo 1949, which reads. in part, as follows:

"1 The right ‘of trial by Jury as declared

by the constitution or 2s given by a
statute shall be preserved to the parties
inviolate, In particular, any issue as
to whether & release, gomposition, or dise
charge of plaintiff*s ordginal claim was
fraudulently or otherwise wrongfully pro-
cured shall be tried by jury unless waived.

2. Parties shall be deemé¢ te have waived
trdial by Jjury »

(1) By failing to appear at the trial,

(2) By filing with tha clerk written
consent in person or by attorney;

(3} By oral consent iﬁ séurt, entered
on the minubes;

(4) By entering into trial before the
court wihheut objection."

Section 542.010, et., seq., supra, does not mention whether a
defendant in a peace bond proceeding may waive trial by Jjury. We
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are of bhe apinien, hawever, tbat the defendant may waiva trial
bgajury 1n view of saatian 510.190, supra, which we have quoted
above,

CONCLUSTON

ﬂnder~the eircunstances mentioned in your 1etter, we are of

the opinion that (1) it is not the duty of the prosecuting attor-

ney to represent a complainant in a peage bond proceeding; (2) a
magistrate judge may continue g matter in order o allow time for
the securing of witnesses, a jury and a procurement of counsel
for the defendant; (3) the magistrate court does not have author=
ity to require & defendant after granting & continuance to require
the defendant to post bond or in lieu thereof commit him to jeil
pending the hearing; and (4) that the defendant may walve trial
by Jury in a peace bond proceeding,

' The faregoing opinion, which I hereby approve, was prepared
by my assistant, J. Burleigh Arnold,

Yours very truly,

John M, balton
Attorney Géneral
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