ROADS & HIGHWAYS: Bridge built by county on public road remains

COUNTIES: property of ceunty, and may be moved to a new

COUNTY COURT: location, when road on which bridge is located
BRIDGES: _ has been abandoned.

February 19, 1959

Honorable Gharles E. Murrell, Jr.
Prosecuting Attorney

Knox County

Edina, Mlissouri

Dear Mr. Murrellt

&k&aArbférq to your letter requesting an opinion of this
office, whiech letter reads as lollows:

Y would like an opinion from your office for
the benefit of the County Court of Enox County
as to whether or not the c¢ounty owns and can
gbmnva bridges under the following state of
'&GT8. ' s

“"We have in Knox County several roads that have
not had public money apent on them for more than
five years. Many of %the reads have grown up in
brush and trees and are impadsable and, in some
instances, the roads op;roadways are not used,
but farmers use theirf~§é1ds,fbr travel uantil
they Peach a oreek or gully where a bridge is
located on the old roadway, they then come back
wpon the old read right«ofeway, cross the bridge
and go bagk in their flelds agaln. In moat cases
the use ampunts te private use of the bridge by
one or twe farmers, and in some casea the bridges
cannot be used since the flooring 1s gone and only
the steel framework remgins. In many of the cases
the bridges are built of steel and lron and oould
- be remeved and used on other roads now in use which
need bridges badly at this time. Although the
roads have not been used for more than five years
by the public and public money has not been spent
on the roadway by the Qounty for more than five
years, an order of sourt has not bsen made to the
effect that the road is abandoned,

Hye would like to know if the County still oun
the bridges and can remove them, or does the bridge
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belong to the landowners adjelning the roadw
way 4f the re&ﬁ is eaaaidered abanécaed.

"If possible, we would like to remove the
bridges and use them where they can be of
aservice and are aaeéaa by, &he publie*

As indicated by your latter, S8section 228,190, RSMS Gum. Supp.
1987, prevides that "nonuser by the public for five years continus
ously of any public read shall be deemad an sbandonment and vasation
of the same." The question whether there has been sush nonuser as to
result in the abandonment and vacation of a road depends, of course,
upon the fasts of the partiéular case, For the purposes of this
opinion, we shall assume that théere has been, in fast, an abandons
ment aaa vacation of the rosds pursuant teo this azatugery provisions

and we shall deal only with the questlon conserning the effect of
susg abandenment upon the ownership of bridges laaabaé upon such
rogds, : .

¥hile it is not expressly stated ln your lecter, we shall assume
that the bridges in question were built by the county, se that, prior
to the abandonmesnt of the roads, the bridges were ownsd by the county
or by the county as trustes for the publie. Ve shall further assume
that, in the event tle righ$a~af-wai for the roads were originally
provided by deeds, such deeds contained no specific reference to the
ownerahip of bridges upon the abanéenmant of such raada.

We are enclosing herewith coples of two prier apiaiena of this
office which have a bearing upon the question presented by you. The
first opinion, dated Cctober 16, 1949, and furnished te Jehn M. Cave,
dealt with the question whether a bridge which had been built by a
gounty in an area which was later included in a speclal road district
could be moved by the county to a new location after the abandeonment
of the road upon which the bridge was located. In that opinion, this
office eonelu&ed as follows: & , ‘

"In the premises we are of the opinion that the
title to a bridge erected out of county funds
remains in the county court sven though such
bridge be located within the boundaries of a
subsequently incorporated speelal road district;
and that upon vacation of the county road, of
which such bridge forms a part, the county eourt
may dispose of such bridge in the same manner as
any other county propertyk In other words, it

may be disassembled and reassembled in 2 lecation
which will serve the interests of the publiic in
carrying traffic aeross stirgams or it may be dis-
posed of for cash."

-
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The second apiaien. dated May 28, 1954, and furnished to Mr.
W. €. Whitlow, involved a situation in which a special road district
had construsted a bridge and the question presented was whether the
county or the road distriet owned the bridge upon the abandonment of
the road upgn whioch 1t was lecated, In that @ginion, this office cone
ecluded as Pollows:

"In the premises we are of the opinion that the

ttitlet to a bridge constructed out of district

fundes by a specirl roed distriet upen a publie

road located within such distriet i3 not affected

by the abandonment of such public road, It is

our further opinion that the board of commissioners

of such spscial road distriet may thereafter dispose
: ax such bridge or may dlsmantle and re-erect the same

abt some other plase within such special road distriect

where publie convenlence and necesaity may require.’:

“The foregolng conclusion is based upon the asaumption
that such bridge was pald for cut of funds belonging
to the special read distriet.”

It will be noted that these opiniens are to the effeet that,
aefter the abandonment of a vead, a bridge located upon such road re-
mains the groperty of, and may be moved by, the county or road disa
triet which constructed the bridge. However, neither opinion con~
sidered directly the question whether the owner of the land adjoin-
ing the rpad, rather than the politieal subdivision whieh constructed
the bridge, was the owner of the bridge.

in Speelal Baaé Districet No. & ofBollinger Gounty vs. Stepp, Mo.
Apps, ki S.W. 24 48O, a landowner contended that a bridge eould not be
moved after the abandonment of a road upen whiech the bridge was located.
In that instance, the road at the site of the bridsge had been taken by
a drainage dlatrict for dralnage purposes and the bridge and road had
been rendered useless for public travel. The road had been relocated
and the road district had underteken to move the bridge to the new
road, but 1t had been prevented from doing so by the owner of the
adjolning land. The road diastrict had thereupon sought te enjoin
the landowner frem interfering with its efforts to move the bridge.
In affirming the aection of the trial court in granting sueh injunction,
the Springfield Gourt of Appeals stated, in part, as follows:

“{] Defendant at the trial contended that he
had relinquished the right of way at and approache
ing the bridge, with a reservation that, when the
right of way was no longer used for a read, it
would revert te him. He claims to have executed
and delivered %o the ocounty court a right of way

~3u
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deed containing such peservation, bubt no
such deed was produded, and a diligent
ssarch failed to find suoh deed. Defende
ant, however, introduced evidense tending

to® show that heé did execute and deliver such
deed, but he says himself that there was no
provision in the deed whereby the bridge
ghould be his property if the road on which
it was installed was abandoned as & publis
read, Clearly defendant camnut justify his
‘taking charge of the bridge on the theory
that his right of way deed so providsd.

"{5] It 15 next contended that plalntiff had
ne right to rémove the bridge from a legally
eatablished road and install it on & road that
had not been legally establimhed, and that, as
a resident taxpayer of plainbiff distrist, he
(defendant) had the right te gig%a#t the brldge
from such diversion in the intereat of himself
and of the publiec, It is ocontended that the
procesdings in the county couwrt to adbandon
the old road and establiish the new one were
void for faillure %o comply with the statute
regulating such matters., Beobigns 10625 et
seq., R.5. 1919, The record shows that the
old road at and approaching the bridge was
destroyed by the dralnage dlatriet., If 4t
was destroyed, it was, of soursé, no road
at all, and, even though the préceedings in
the county court wers veid, which we do not
determine, such ocould not leave the old road
in existenne, and therefore defendant had
nothing to proteoct and preserve,

"We do not think it is necessary to pursue the
questions further, Defendant was clearly in
the wrong, and plaintiff, under the law, was
clearly entitled to the remedy it sought. The
judgment should be affirmsed, and i% is so
ordered.”

In the case of Beard of Nevada School Disbrict, Mo. Sup. 251
S.W., 24 20, the Misgouri Suprems Gourt oénsidered a somewhat similar
problem involving the ewnershlp and right of removal of 8 school
bullding upon the abandonment of a schoolhouse site and, is holding
that the sschool @lgiriect had the right te remove the school building,
the court stateds

"[15] The evidence tended to show, &s the court

= found and as appellants admit, that the premises
were conveyed to School Diatrict No. 119 ffor s
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sghoolhouse site! and that 'in pursuance
thereof a sehoolhouse and other buildings
and neeasaayy improvements were built there~
en. ' The court found that there were no
improvements on the acre of land when the
dead was exesubsd, but that shorsly there-
after the sghoolhouse was bulls, In view
of the evidense we draw the 1nferanza that
the improvements were made by Schocl District
¥o. 119 at 1ts owh expense and with publie
fuands, at lesast, apgallants offered no ovidsnce
tending to shew that there were amy improve«
ments on the pro ggrty when it waa conveyed teo
Sphool aisﬁriet 119 or that any of the
‘improvements were made by the grantors or
their heira, We further imply from the terms
of the grant that the construction of a sehool
building and improvements at the expense of
the School Distriet was contemplated by the
tiea when the deesd was executed and delivered.
was furthepr contemplated by the parties that
hhore was & poasibility the property might not
aluays be used fér the purposs for whioh 1t was
being conveyed. Adeordingly, the deed further
provided, twhenever it is abandoned by the
direstors and geases to be used for that purpose
the title shall immedlately réverti to the grantors
herein.? In such situation we hold that the ime
provements placed ggon the preperty remained the
persondl property 8chool Dilatriect No. 119 and
that sald distviet or 1ts suscessers in inberest
would centinue to own the seheol bullding and
improvements, and only the lamd 1n its unimpreved
eondition would revert to the granters or their
heirs in the event that the estate granted exw
pired by reasen of the limitations stated in the
Board deed. JXn this oconnection it should be sald
that appellants who brought the sjeotment suit
and sought tpo recover possesaion of both the
real estate snd the improvemenbs, offered no evi-
dence tending to show that the improvements could
not be removed from the premises without injury
- to the freehold estate,

"Under the fascts shown in this record, we think
the applicable rule of law as to ownership and
right of removal of improvements {s well stated
in Hatton v. Kansas Gity, C. & 8.R. Co., supra,
253 Mo. 660, 162 S,W. 227, 232, 23l, when the
court quoted with approval from another case, as
followst 'The fact that the estate conveyed

~5a
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by the grantor to the grantee reverted to
the former, upon the abandonment of the
railroad and that the granbter entered upon
n{gssaasian of the land, did not in our
api n pravent the vendee of the grantee
from removing the structure erevted by the
former, in accordance with the terms of the
grant. The eresction was entirely eonsistent
with the grant and with the uses and purposes
for whioh 1t was made. It d1d net, therefors,
became a part of the resltiy, bBut was a part
of the estate granted, and, upen the re-
version thereof, remained the property of the
grantee, The right to sell the same was no
greater than the right of remdval, and, when
8pld, the vendee ha the same right S¢ remove
as had his vendor."? And ses 27 Am. Jur. 261,
Improvements, 8e¢s. 43 May v. Board of Educatien,
12 ¢hioc App. 456,

*The trial court did not &rr in declaring the

lsw to be that if and when respondent ceases to
use the deseribed premises for a schoolhouse site
or for schoo)l purposes, and abandons the same, the
respondent shall have the right, and at present
has the right, to oausé the builéimgs and impreve»
ments to be removed from the land,”

In the Hatton case, mentioned in the above quotation, the
Supreme Gourt held that, where & rallroad c¢ompany had abandoned a
portion of its right-ofeway, the rallroad company stlll owned, and
had the right to remove, the rails, tiss and similar property losated
on such abandoned righte¢f-way. In its opinion in that case, the
sourt stated as followst =~

®[9] We think thet there is but one view
that, where the rallroad is a trespasser

and in most cases and for most purposes,
ralla, tles, bridgea, and other paraphernalia
formerly perseénal properiy, when affixed to
the soll, became real estate., But that s not
the case when a dispute ariges betwesh the
railroad company, or its asalgnees, and Yhe
owner of the servient estate, in those cases
where the dominant esbtate has arisen from
consent, express or implled. Where a house,

a dapot, or other structure is erscted by

the railroad upon the land of anothsr pursuant
to an act of trespass, or without any permisaion

-60
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-

then the structure becomes a fixture and may

not be removed, Hunt v, Rallroad, 76 Mo, 115.
This is but a stating as a truism, the cenverse
of the general rule as to fixtures, which is:
That structures erected upon the land of another
with the consent of such owner c¢ontinue to be
personal property., ®* % &

"[10] If there be a question as to such consent,
or a question as to an agreement that 1% shall
begome a fixture, the tests have been sald to be:
(1) Real or constructive annexation of the prop-
erty in question to the soil; {2) Adaptation of
the property in question to the ordinary use or
purposes of the land to which the alleged fixture
is annexed; and {3) the intention of the party
making the annexation to make the property in
question a permanent accession to the freehcld,
S8cobell v, Block, 82 Hun. 223, 31 N.Y. Supp. 975;
Taylor v. Collins, 51 Wis., 123, 8 N.W. 22; Dudley
v. Hurst, 67 Md, 48, 8 Atl. 901, 1 Am. St. Rep.
368, And of these three unities the question of
intention is sald to be controlling. Press Brick
Go. v, Brick & gQuarry Co., 151 Mo, 501, 52 8.W.
401, T4 Am. 85, Rep. 557. And this presumption

of intention has been held %0 be the governing

test in a case such as the instant one as to rails
of a railroad erected with permission of the
owners of the freehold. The rule is stated by
Elliott thus:s 'The presumption is that rails

and similar structures placed by a railroad company
upon land taken by it for a right of way are affixed
to the land with a manifest intention tc use them
in the operation of the railrcad and hence are not
to be regarded as fixtures forming part of the real
estate.' 2 Elliott on Rallroads, 998, citing
Northern Qentral Ry. Co. v. Canton €Co., 30 Md, 34T7;
Wagner v, Cleveland, ete, Ry., 22 Chio 8t., 563,

10 Am, Rep. 770; Hays v, Texas, etc., Ry. Co.,

62 Tex. 397."

In our review of the Missouri statutes, we find no provision
that the abandonment and vacation of a publiec road pursuant to Section
228,190, RSNo Cum. Supp. 1957, shall effect any change in the owner-
ship of bridges located upon such road; and, in the light of the above
mentioned authorities, it is our opinion that a bridge eonstructed by

o
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& county remains the property of, and can be removed by, the county
notwithstanding such abandonment and vacatlion of the road upon whieh
the bridge is located,

It 1s the-opinion of this office that where a public road is
deemed to be abandoned and vacated, pursuant to Seetion 228,190,
R8Mo Cum. Supp. 1§57, because of nonuser by the publie, a bridge
which had been constructed upon such road by & county remains the
property of the county and may be moved by it to another loecation.

The foregoing opinion, which I hereby approve, was prepared
by my assistant, Mr. John §. Baumann,

Yours very truly,

JOHN M, DALTON
Attorney General
JCBnw

Encs (2)



