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INCOME TAX: o An income tax return is required to be
- filed either at a branech offiece of the

VENUE: , - . Revenue PBepartment or at the main of-

: : fice and that venue of the crime of
FAILURE T0 FILE REPORTS: failure to file can be properly laid in
: ‘ the county wherein a branch office is
located or in Cole County,

December 30, 1959 v F l L E D

Honorable William J. Geekieé
Proseouting Attorney :
City of B%t, Louls

Municipal Oourts

lourts 1
14th and Market Stre

\ 8¢, fouis, Missouri
Dear Mr, Geekie:

~ You ra¢&ﬁ$1y,aak§a.ug‘for-&nvqpinion'as'fgllewsx

“We have recently been requested to prose~
gute several residenta of the State of
Illinois for failure to make and file In-
‘éome Tax Returns on earnings had in this
state. We are dubious of the veme for
such action and request your opinion,

"We have & copy of your opinien to Mr. L. A,
Haake dated November 6, 1959, wherein you
conelude that an ‘Illinois resident who is

- employed in Missouri and required under

. Migsouri law to file s Missouri income tax
returne-e--~may be prosecuted where the re-
port was required to be filed.' Our ques-
tion is, where are income tax returns by
non residents required to be filed?”

The specific question you ask is: "Where are income tax
returns by non-residents required to be filed?" Purther cone
versation with you, however;, indicated that your actual con-
cern was as to venue for the criminal action of failure fto-
file an income tax return,

' We stated in an opinion dated November 16, 1959, written
to Honorable L, A. Haake, Supervisor of the Income Tax Depart-
ment, that an Illinois resident who im required by law to flle
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& Missouri incoms tax return and who willfully feils to do so
is guilty of & misdemeanor and may be prasoauttd where the
report was raquired te bé filed. .

Seotion 143,210, RSMo 1949, allows the Director of Bevanue
to st up hzaneh offices, It reads, 1n part, as rnllaunt

... Returnsg | pernann residing within
this state and who are under a duby to
-~ #11e & return, and raturng by persons re-
' siding without the state and deriving in-
~ gomé from sources within the state and
© within 1ts Jurisdiction may be made to any
.. of suoh branch officea * %% op to the
. maln offilce of tha state dﬁpartmnnt er
rﬁv&nue; %80

Tha Biraat@r haa set up a br&neh effiee in 8t. Louis and
at other loeations throughout the state. Reéburns which are re-
%uireg to be filed could ba preperly filad at any af these

ranc¢hes, = -

The answar to your firat question, th&n, is- that tax re~
- turns of nen-residents are required to beé filed in either a
branch effice or 1n the: main office at: Jefferaon Gity. '

In 1957 the Legialature passed SQGtion 5&1 035 dealing with
venue in cased where a repert was nat filed as required by law.
It reads as rollewsu :

"effenses for failure or refuaal to comply
with any law requlring a repawt to be filed
or made in or to the state of Missourl, or
eny department or officer thereof, shall be
held to be committed in the county of the
residence of the person failing or refusing
to file or make such report, except where
the person shall reside without the state of
Missouri, in whic¢h event the unlawful asct
is deemed to have been committed in the
county wherein the report is vequired by law"
%o be filed

It would appear that this erime ceuld be prosecuted in any
place where the report could have properly been flled., A similar
situation arcse in United States v. Commerford, 64 P.2d 28, 'The
defendant in that case resided in an eastern district of New York
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and had a business place in the southern distriet of New York.
He failed to file a Federal income tax return which could have
been filed either in the eastern or southern diatriect. The dew
‘fendant took the position that this offense had only one venue
and that the government must prove in which district the offense

occurred. He relied, in part, on the Sixth Amendment of the
Constitution of the United States that allows a defendant the
right to a speedy and publie ¢trial by an impartial Jury of the
state and distriet wherein the erime is committed. The Missouri
Constitution, Artiecle I, Section 18a, affords a similar safe-
guard in that it allows a defendant a speedy public trial by an
impartial Jjury of the eounty. The aourt 1n that case, 1l.c. 33,
said as fallows:

" % % % But £iling a return in either district
discharges the taxpayer's complete duty in

both districts, Equally & fallure to make a
return in elther distriet 1s an offense in

both districts, and the offendar may be tried
in either dlstrict. The objection that this
would permit a taxpayer to be tried twice for
what 18, in substance, one offense, 1s erroneous.
We do not say that the taxpayer owes two duties
to file a return or that failure to make a re-
turn constitutes two separate offenses, Thers
18 but ene duty to make a return, and fallure
constitutes but one offense, and that duty
exists and the offense ocours in two distriets.
This view is supported by the Supreme Court in
Haas v, Henkel, 216 U. S. 462, 4Th, 30 S. Ct,
2kg, 5k L. Bd, 569, 17 Ann. Cas. 1112. There

a statute was eonstrued as meaning that the
sérime was to be considered as commltted in

both diatriots, and the court sald this pre-
santed no difficulty, since the government must
then elect te try the aeeus@d in one district
or the other.'

A similar siltuation was taken up in New York in People v.
Colbert, 31 N.Y.8. 2d 246. Their law required a filing of an
income tax return in any one of a number of district offices
or at the state capltol, The defendant maintalned that venue
to hear the case was only in the state capitol. The court, in
econclusion, l,e. 253, said as follows:

“# % % Ag the law now stands 1t affords the
taxpayer an opportunity to make a return and
pay a tax in any one of seven ¢ounties., Vio~
lation of his duty would seem to impose lia-
bility of prosecution in any of these counties."
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N ?her&fare 1t 1a our apiniaﬁ bhat an inaamn tax raturn is
réquiréd to he rilad either at a braneh office of the Bevenue
Departmént or at the main office and that venue of the arime

of failure to file ean be properly iaid in the eaunty Wherain

a braneh arfice ia leﬁaﬁed or in eelafceunty R

o whm foregoing @ginian, whieh 1 heraby apyreve, wes praﬁ
pared by my asaist Jamaa,E @anway.v ' ‘

Eburs vnry Eruly,

JOHN M, DALION
Attorney General

JED e



