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Dear Doctor Duval:

Reference 18 made to your request for an official opinion
of this offilce, which request reads as follows:

"It is my understanding that our Governor has
slgned House Bill No. 261 which was passed by
the Seventleth General Assembly. This will,
of course, then become law on August 29,

"This law will have the effect of requiring

the Buperintendent of the Fulton State Hos-
pltal to process the commitment of some seventy
patients whose sentence wilill automatically
expire at the time the blill becomes effective.
Needless to say, the administration of that
hospltal will be faced with many problems in
handling thils situatlon. :

"The followlng questions are posed for your
interpretation and ruling:

1. What county has Jurisdiction in the
commltment of these cases we have here
who were transferred from the Mlssouri
State Prison, and whose sentences will
expire when this law becomes effective,
as well as future cases? Does the origi-
nal county of resldence have jurisdictilon,
or would the local county in which the
hospltal 1s located have jurisdictlon?
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2, If the local county would have jurisdlc-
tion, would it be possible to assign the costs
Qf court commitment to the caunties of resi-
dence of these patienta?

© 3. In those cases who have no residence in any
Missourl county, and who are curvently carried
onn our rolls as ‘'state support' would the hoa-
plital have to bear the costs of court commitment,
or would the costa properly be assigned to
Callaway ceunty?

The pertinent portion of Haaae Bill Ho. 261 adopted by
the Seventieth General Assembly to which you refer is Section
549.051, paragraph 3.

"When the term of a prilsoner who has been
comnltted or transferred to a state mental
hospital has expired and the person, 1in
the opinion of the hospltal superintendent
iz s8till mentally 11l and for the welfare
and safety of himself and others should
remain in the hospltal for custody, care
and treatment, he shall be retalned in the
hospital only after proper proceedings
have been instituted and held as provided
by section 202.807, RSMo, for hospitaliza~
tion by Jjudiclal procedure; except that

he may be retained for not more than thirty
days after the expiration of his sentence
for the purpose of 1nitiating sueh pro-
ceedings."”

Under this provision a prisoner whose term has explired may
be retained in the hospital only after proper proceedings have
been instituted and held as provided by Section 202,807, RSMo
Cum, Supp. 1957, for hospitalization by Judiclal procedure.

Suffice 1t to say that House Bill No, 261 does not undertake
to establish the venue of proceedings contemplated by said Bill,
Therefore, we must look to the provisions of Chapter 202, RSMo
Cum. Supp. 1957,

Section 202.807, RSMo Cum. Supp. 1957, referred to in House

Bill No. 261, outlines the procedure for the involuntary hospitalil-
zation of an individual after Judicial proceedings in the probate
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court and u@@ﬁ‘cﬁu#t order. Binee said section does not specifically
establish the venue of such prosceedings, we do not deem it necessary
to set cut herein sald seetion.

Your attention 18 invited to Section 202.805, RSMo Cum. Supp.
1957, which reads: .

“1. Within ten days after the admission
of any person under the provisions of
section £02.800 or 202,803 the hesd of the
hospltal shall notify the probate court
of the county of residence of such patient.
Buch notiflcation shall contain the full |
name of the patient, his address, mamner
of admlgslon, the name of his next of kin,
spouse or guardian, and such other infor-
0 cerning the patlent as may be
necessaryy S

"2, Upon receipt of the notice the Judge
shall note it on his docket and if no pro-
ceeding is instituted under section 202,807
by any peracn suthorized to do so within
five days, he shall order the patient's
release, The head of the hospital upon
recelpt of the order of release shall
release the patient immedistely.

"3. If the proceeding under sectlon 202.807
is instituted within the five-day period, the
court shall hold the hearing therein pro~
vided for within ten days thereafter and
shall order that all preliminary acts re-
quired by section 202.807 be performed
hefore the hearing. The court may order

the temporary confinement continued until
the rendition of Judgment in the proceeding,
but the jJudgment shall be rendered not
.later than five days after the end of the
hearing."

We note here that under the procedure for emergency hospi-
talization (Bections 202.800 - 202.803), notice 1s to be given
to the probate court "of the county of residence of such patient"
and that upon recelpt of such notice, and upon proper appllcation,
proceedings shall be commenced under the provislions of Section
202,807. This would indicate to us that the proper
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venue of proceedings commenced under Section 202.807 is in the
probate court of the county of the patlent's residence. This
conclugion would seem to accord with the context of Chapter 202.
We see nothing that would indicate that the venue would be other
than the county of the patlent's residence In cases contemplated
by House Bill No, 261, adopted by the Seventieth (General Assembly.

Having concluded that the proper venue is in the county
of the patient's residence in proceedings authorized by House Bil
No. 261 and 8ectigh 202,807, RSMo Cum. Supp. 1957, we need not
answer your second: questlon since 1t is predicated upon an
assumptlion that venue would be in the probate court of the
county where the hospital was located,

Lastly you inquire whether the state hospltal would have
to bear the "costs" of court commitment of those patlents (coming
within the purview of House Bill No. 261) who are carried on
the hospital rolls as "state support" and who have no legal
resldence in the state of Missourl.

It is a famlliar rule that "costs" of Judicial proceedings
do not have their origin In the common law but are purely creatures
of atatute and such statutes must be strictly construed., It is
also a familiar rule that a sovereign state ln actions to whlch
it is a party in its own courts 1s not liable for costs in the
absence of an express statute creating such g llability. See 14
Am, Jur. Costs Sectlon 34, page 22,

We have not been able to find any statute which would impose
upon the gtate or one of its mental institutions the lliability
for costs under the circumstances and in a proceeding such as you
have indlicated.

In the absence of any statutory provision we conclude in
answer to question 3 that the hospital would net be liable for
costs of such a proceedling. . We do not deem it necessary at this
writing to express our opinion as to the lliablility of the county
in which the hosplital 1s located for costs in such a proceeding
since such matter does not concern the dutles of your office.

CONCLUSION

Therefore it is the opinion of this office that the venue
of proceedings instlituted under the provisions of Section 202,807,
RSMo Cum. Supp. 1957, relating to the involuntary hospitallization
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by Judieial proceedings brought for the purpose of retaining in
a state hoaspital for care and treatment a prisoner whose term has
expired all as contemplated by House Bill Ne. 261, adopted by the
Seventieth (General Assembly, is properly in the probate sourt of
the county of the patient's residence,

It is the further opinion of this office that a state
hospital would not be liable for costs of court commitment of
those patients contemplated by House Bill No. 261 who are carried
on the hospital rolls as "state support" and who have no residence
in the state of Misgouri,

The foregoing opinion, which I hereby approve, was prepared
by my Assistant, Donal D. Guffey.

Very truly yours,

John M. Dalton
Attorney General
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