SCHOOLS: Children may nof be transporibd: “to -
SCHOOL FUNDS: private schools at the expense of
~ SCHOOL BUS TRANSPORTATION: the public school district.

June 1l, 195&

an@rable B. W, Sherman, Jr.
Progecuting Attorney
Lefeyatte County
Laxinﬁten, Missouri

Dear Mr, Shermani . S

This is in response to your request for apinian ar raeent
dats, wh&ah reads, in yart, as follows: .

on previous cccasions I have been requested
by the Higginsville Gonsolldated School
District of Lafaystte eaﬂn@y, Missourt, bLow
gether with the parochial Imtheran sghool in
Higginsville, Missouri, to answer the follow
ing question that hes been debated end that

both will be ceoncernaed with in the next
- few months., The question shauld 1ike your
opinion on is as follows, tos~wit; 'May a A

private bus ownar enter into e donbract with

& publiec sohool board for the transportation
of publiec rural school students, and the

same sald private bus owner contract with

the parents and/or board of parochial sohool,
for the transportation of paroshial students,
charging different rates for the psroshial
students as he charges for the publla ebudenta,
or mugh tha ratea ba the same?'

"Would the answer to tha above questian be
the sams if the contract cerrier was a mamber
of the publis scheol boardi"

- Since the rendition of the decislion in the case of NeVey V.
Hawkins, 258 S.W. (2d) 927, this office has been called upon to
render several opinlons on questions and problems thet have arisen
thereunder. Among thoese opinions was one directed te Honorable

Fe %. Robinson under date of August 27, 1953. a copy of which we
BNCLOBE .
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You will note that the Robinson opinion holds that a privaete
individuel who gontracts with a school district for the trans-
portation of public school children in a privately owned bus and
receives pay therefor from publiec funds of the distrlct may also
contract with the parents of individuel children er any other
person or with a private school for the transportation of such
children to a private school, transport such children in the same

bus used in transporting the public school children and recelve

pey theprefor from stch individuals or private school. Your in-
stant réquest raises the further question as to whether under a
situstion such es this the private bus ouner must charge the same
amount for transporting the private school children as he charges
for trensporting the public school children under his contract
with the school board,

This problem arises out of the holding in the McVey case,
supra, wherein the court concluded as follows:

" % 4 & We must and do held that the publie
school funds used to transport the pupils
pert weay to end from the St¢ Dennis Cathollc
8chool at Benton are not used f'or the pur~
pose of maintalining free public schools and
that such use of gaid funds 4s unlawful,
It necessarily follows that' such transpopr-
tation of sald students at the expense of
the dlstriet 1s unlewful and must be en~
joined. We express no opinlion on any issues
- not directly declded herein."

It is apparent then‘that the essence of the court's declslon
is that c¢hildren cannot be transported to private schools at the

expense of the public school district,

In answering the problem presented by your request the only
extent to which elther we or the school board should be concerned
about what the private bus owner charges for hauling either the
public school children or the private school children is insofar
as 1t bears on the basic question of whether in fact private
school children are being transported at the expense of the district.

It can be readily seen that no rule applicable to all situa=
tions cen be lald down whereby it can be determined under eny given
set of facts Just how much the private bus owner must charge for
hauling the private school children.; The yardstick and gulding
prineiple to be applied in each case Lg and must be: Are the
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private school children in fact being transported at the expense
of the distriet? If they are not, then the amount. that the private
bua owner recelves from private individuals for transporting the
private school children is immaterisl. On the other hand, if any
amount of thé expense of trensporting the private school ehlldren
is in fect being defrayed by the district, then such expenditure

is unlawful. and the board of directors may be subjected to individ-
ual liabilihiufar the amount. thus unlawfully expended (Stete to

Use of Oongol. School Dist, No, 42 of Scott County v. Powell, 359

~Therefore, it is impossible to answer your first question in.
genersl terms because the inguiry by the board should be not how
mach the bus owner should charge the private individuals for
transportation of children to private schools but, rather, how
much 1t should pey for the transportastion of public sehool children.
If the board does in feeot pay only for tranaportation of publie
school children, then it is of no concern to the boaerd how much
thglgrivaﬁe bus owney charges for transporting private school
ch rele

In answer to your second quegtion we are enclosing a copy
of an opinicn rendered to Honorable Fred (. Bollow under date of
June 30, 1948. This opinion holds that a member of & school
board cannot contract in his private cepacity with the board of
which he is & member,

CONCLUSION

It is the opinlon of thils office that the mere faect that
a private bus owner cherges a rate fer transporting children to
private schools which is different from that which he charges
the public school district for transporting children to publie
schools doees not in end of itselfl render such arrangement illegal,
but that such arrangement would be illegal only if the facts
showed that in some way public scheol money was being used to pay
for the transportation of privete school students, ’

The foregoing opinion, which I hereby approve, was prepared
by my Assistant,; John W, Inglish,

Yours very truly,

JOHN M., DALTON
JWItml Attorney General
Enes (2): Opn. F. E. Robinson, 8-27~53;
Opne. Fred C. Bollow, 6-30-48.



