© ¢ CORPQRATIONS: A person (and his barmaids) selling intoxicating .,
" “CRIMINAL LAW: . liquor other than malt liquor, such pérson hold-
LIGUOR CONTROL: ing only a malt liquor license, should be charged
with violation of Section 311.270 RSMo 1949,
“rather than 311.550 RSMo 1949. The malt liquor
license of a corporation will not be automatically
revoked under the provisions of Section 311.720
RSMo 199, unless said corporation shall have
been convicted of violating the provisions of
Chapter 311, RSMo 1949. Service of process in
a criminal action against a corporation is by
a summons, said summons to be served in the manner
‘provided for service on a corporation in a civil
;action. ) o :
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June 8, 195

Honorable Earl Saunders
Prosecuting Attorney
Jefferson County
Hillsboro, Missourl

Attention Mr., Irvin D. Emerson
Dear Sirs

By recent letter your office requested an officlel
opinion as followsg ’

% % #The feacts again briefly are that the
sgents of the Department of Liquor Cone

trol inspected Quonsett Imm, Inc., a holder |
of a malt liquor license only, and found
them serving whiskey highballs and conslderw
able quantity of whiskey, scotch whiskey

and wine upon the premises. Thils corpora=
tion previously had-its 3.2 beer license
revokede i - G

"guestion 1. Can the sorporation be tried
under the criminal provisionsz of chapter
311 Revised Statutes, 1949., and if so
what section? : , o

fGuestion 2. Can the officers of the

corporation be tried under the criminal
provisions of chapter 311, ReS. Moe, 19497
If so what section? '
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Honorable Earl Saunders

"Question 3. How can service be obtalned
in a criminal suit against a cerporation?

"Question l. Will a conviction. against
the officers of the corporation forfelt -
the license of the corporation? If not
what will be necessary to forfelt the
.licensa of the corporation? j~>'-

”Question 5. 1Is there any section other
- than 311.550 under which the barmaids

could be charged with a misdemeanor for

the sale of liquor?‘ If so what section,"

Your questions No. 1 and No. 2 as to the criminal 1iability
of a corporation and its officers are answered by a previous’
opinion of this office rendered to Honorable Walker Plerce,
Supervisor; Department of Liquor Control on July 24, 1939,
and an opinion rendered to Homorable Joseph L. Gutting,
Prosecuting Attorney of Clark County, on March 23, 1937,

Copleg of these opinions are encloaed.

In answer to your questlon No. 3 as to service on a
corporatlon, you are referred to Supreme Court Rule 21 10,
which reads as followst

"If a corporation is charged wlith the commige
sion of a eriminal offense in any complalint,
information or indlictment, s suumons shall be
issued thereon which shall reclte the substance

- of the offense charged and shall Gemmand the
corporation to appear at a tlme and place stated
therein. 8uch sumwmons shall be served in the
manner provided for service on a corporatien
in a civil action."

‘Provislon for service of process in civil cases is made
by Seetion 506,150 RSMo 1949 which reads as followss

"The summons and petition shall be served
together. Service ghall be made as followss
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"(3) Upon a domestlec or forelgn corporation
or upon a partnership, or other unincorporated
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Honorable Earl Saunders o

; assoclation, when by law it may be sued as such,

L by delivering a copy of the summons and of the
petition to an officer, partner, a managing or
general agent, or by leaving the coples at any

“business office of the defendant with the person

having charge theéreof; or to any other agent
authorized by appointment or required by law to
receive service of process and, if the agent
is one authorized by statute toreceive service
and the statute so requires, by also mailing a
copy to the defendant,"

14 4 %

Section 311.720 provides for automatic revocatlon of the.
license of a person convieted of violation of Chapter 311, Said
Section reads as follows:

- "Conviction in any court of any violation
of this chapter shall have the effect
of automatically revoking the license
of the person convicted, and such revow
cation shall continue coperative, until
said case is finally disposed of, and
if the defendant is finally acqguitted,
he may apply for and receive a license
hersunder, upon paying the regular
license charge therefor, in the same
menner as though he had never had a -

- license hereunderi provided, howeve¥,
“that the provisions of this section
shall not apply to violations of sec-
_tlon 311,070, and violations of sald’
"section shall he punished only as thereu
in provided.

It must be noted that the above Section Prcvides Tor
auvtomatic revocation only upon conviction of a person. The
word "person" as used in Chapter 311 includes corporation
according to Section 311.030, RSMo 1949.

"The term iperson' as used in thig chapter

shall mean and include any individual,
association, Jjoint stock company, syndicate,
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Honorable Earl Saunders

copartneréhip, corporation, recelver, trustee,
conservator,; or other officer appointed
by any state or federal court.“‘

If tha eorporation 1tqelf 18 not ocnvietad§ automatic
revocatlion of i1ts license willl not ensus. If the corporation
is convicted of violating the provisions of Chapter 311, its
licensa will ‘be automatically ravaked« -

In your question No. 5 you inquire whether there is any
Section other than Section 311.550 under which the barmaids
could be charged with the lllegal sale of ligquor. You stated
in your letter that the corporation in question iz the holder
of a license for the sale of malt liquor. Section 311.270
makes it & misdemeanor for a person holding only a malt liquor .
license to sell any intoxicating liquor other than malt liquor.
That Ssetion in part reads as follows°

"l. It shall be unlawful for any persong
holding a license for the sale of malt
liguor only, to possess; consume, stors,
sell, or offer for sale, give away or
otherwise dispose of, upon or about the
premises mentioned in saild license, or,
upon or about sald premises, to suffer

or permlit any person to possessg, consume,
store, sell or offer for sale, give away
or dtherwlse diaspose of, any intoxicabing
liquor of any kind whatsoever other than
malt liquor brewed or manufactured by the
method, in the manner, and of the ingrew .
dients, required by the laws of this state.
Whesoever ghall violate eny provision of .
this gection shall be gulilty of a misde~
meanor, and upon conviction thereof

by any court of competent Jjurlsdietlon
shall be punished as in %his chapter
provided as te misdemeanors. Upon such
convictlon becoming final, the license .
of the person so convicted shall forth-
with, and without other or further action,
order or proceeding, be deemed to have
been revoked, and shall by the licensee.
be forthwith surrendered to the super-
visor and caﬂceled." :
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Honorable Earl Saunders R

Section 311 550 makes it a felony to sell 1ntoxicating
liquor without a license authorizing the sale thereofs

_ That Section reads in part as foll§ws.

‘.
B3
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7. Any person}who shall sell in this
state any intoxicatlng liquor without first
having procured a license from the superw-
visor of liquor control authorizing him

" to sell such intoxicating liquor shall be
deemed gullty of a felony and upon convige
tion shall be punished by imprisonment in

. the penltentiary for a term of not less
than two years nor more than five years,
or by imprigonment in the county Jjail,
for a term of not less than three months
nor more than one year, or by a fine of
not less than one hundred dollars nor
more. than one thousand dollars, or by
both such fine and imprisonment."

To debtermine under what Sectlon you should prcceed in a
criminal action against the partles here Involved, it is necessary
to consider the parts of Section 311.270 and Section 311,550
noted above. It ia a fundamental rule of statutory construction
that all statutes applicable to a glven subject must be read
and considered together and, 1f passible, harmonized. State v.
Naylor, 328 Mo. 395, 10 S.W.2d4 1079. It is another fundamental
rule of construction of criminal statutes that they be construed
liberally in favor of the defendant, and strictly against the
State. BState v. Bartley, 304 Mo. 58, 263 S.W. 95. Therefore,
in considering the two statutes together and consiruing them
strictly in favor of the defendant, we conclude that the
Legislature considers the offense of selling intoxicating liquor
on a malt liguor license to be less heinous than the sale of ~
intoxicating liguor by a person who has no type of license %o
sell any kind of intoxicatlng liquar.

" Therefore, we cenclude that a person selling Intoxicating
liguor other than malt liquor, holding only a malt liguor
license, should be charged under the provision of Seetion 311.270.
An employee of a persch holding a malt liguor license is entitled
to the protection of that license to the same extent as an
employer, while sald employee l1s engaged in sellling liquor there~
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Honorable Earl Saunders 3 N

under. The St. Louls Court of Appeals in State v. Barnett, v
111 Mo.App. 688, l.c. 691, made this statement on that subjaet:‘

®x %It is conceded that appellanb sold the
liquor as charged on May 3rd, 1903, and that
- May 3rd was’ Sunday. It is also conceded that
appellant had no llcense himself as a dramshop
keeper but that he was acting when the sale of
liquor was made as the’ agent, servant or bare
tender of his employer, Ira Barnett, who was a
licensed dramshop keeper. : ‘

"Phere can be no doubt that if the evidence had
shown the sale of liquor to have been made on
Saturday, May 2nd or Monday, Mayrlith, together
with a showing that appellant was acting for
his principal, and that such prineipal was a
licensed dramshop keeper, this would have made
a complete defense to this proesecution for
.seiling without a license.i %%

CONCLUSIQ&

It 1s, therefore,; the opinion of this offlce that a person
(and his barmaids) selling intoxicating liguor other than malt
liquor, such person holding a malt laquor license only, should
be charged with vlolation of Sectlon 311.270 RSHo 1949, rathsr
than 311.550 RSMo 1949. It is further the opinion of this
office that the malt liquor license of a corporation will not
be suvbomatically revoked under the provisions of Section 311,720,
R8Mo 1949, unless sald corporatlon shall have been conviotaa
~of violating the provislons of Chapter 311, R3Mo 1949.
Service of process in a crimlnal sction’ aﬂalnst a. corporation
is by a swmsons, sald summons to be sarved in the manner

provided for service on a corporation in a civil action.

This opinion, which I hersby approve, was prepared by
my Assistant, Mr. Paul MoGhees

Very truly yours,

JOHN M. DALTON
Attorney‘aeneral
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Enclosures T7=24=39 to Walker Plerce
3~23=37 to dJoseph Gutting



