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. -LICENSE:'~ The .:ten dollar :fee required :for the iasuan.ce o:f a ·· -· - ·~·' 

· l 'per.Mit to engage in the pharmacy business by Section 
PHARMACY:: 338.220 RSMo, Cumulative Supp. 19.53, is not a tax 

-· · _ . and must be paid by a purely charitable organization 
TAXATION::-,. .. engaging in the pharmacy business:. ' ,, 

- _;,·- .·\. 

May 12, 19.$4 

FiLED 
.. ·.· .......... ·· ..... · .-%[5' ·, 

:Honc;arab1e Cnulee W. a11er, S•ol'etiU'J' 
state,Beud ot Pbaraao7 
245 '11l .. $.t lulldlq 
&Pttbst!ela,. Htaaoul 

Dear Slra 

IJ l•tter. ttated. April. 2Tt 19$4,, rou l'41Jqu,eete4 an et'tiotal 
opinion as tollowaa 

"We he.ve enooUJ,\te,..e4 f!ome 41tttou.1t5J :la oo1• 
l•ot.tng the umual. tJ,o.oo pe•t tee t-roa t;,he 
Jarn••- lo•pltd. ru...-..,. 4e 7ft ka.o1, -~­
tee 1-a requ1re4 of all Phv.-.,l•• _ a.o,"o~ttq · 
to aeotion )38.22Q, a. s •. MO., 1911;9. 

asunes lfoap1ti41 c;oate.aa ••t it 4oea n.ot 
bave to paJ th• ~ua.l i1~~9Q :P•Mit tee for 
the reason tha' !t la a n.o!l•~ot.tt J;nstlt~· 
t1on an4 tur•fot-e n•t au'bJeet to tl:ae ta. 
It do•a not paf the ~ual. t~ tQ tl\e OltJ ot 
st. Louis and ,t••le tb.at tl'.lla ia auttleiel'lt 
just1t1catton to~ ~Etf1;ulal te paJ thE!l permit 
fee to th.e &tat• ot Mls sour1. It ab.ould. be 
noted.• _ l:Loweve-~, ttls.t Salea t• ia paid e 
sales · 'trom ··the, ·p.batJ~ac.J• · 

"For JOur 1ntormat1()tl., the .aoQ4 ~- 1~ ettect 
and on tile with the Secret.wr of Stat• tn• 
tollowtng Regulatloru 

tt • Rerlatlon 1,;. H$sp1 tal ph$1'$ao1ea, PhtslotAil .... 
owne c1Iiilo•ptuuo•e1ee, •nc! eheml11t shops ehall 
come under the act aa drug etorea.• 

"we would appreciate your opilllon as to this 
hospital is aubjeot to th• al'U).ual P61'm1t fe• 
as prescribed 87 the statute." · 
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.. · ' ; .· . . .. · . . . ' ··.·· J ' ~ 
· · $•otl~ ~)8.210: R$Ht., Q'~at!ve ~"PPf liSl, tequirea tbe · 

p.,...11t of a ~tee of ·tlO.oa. for the ~~c •. ~t a .pel"'t&i:t to operate 
a.~ .. witb4 tbl'etate~· S#d·~~~·f:readl• to11on·• 

·:-~ ". : •. . . . . . . - . . . " . -·- .- : .:·. :- -,·:.· .. -. ·D:· 

.,. .·. ti; t.··~.··.·.···· ... ~.·.· ··.•=-:~.!o=.."·:· .. ·.3·:·.~.'.': .. r.lo.~·~s •. 300.··; 
.. it shall~ uztl.awtt4 tor '.· · ~joa, oopetll8r• 
· < ~ht.p1--..,,.09U.tt.oa cn;o 0.,1 , .. ~·t1"' open, e!!Jtab- . 

1 ... 11.··· .• 19 .. ··: .. ·::·_ ... ·.... ~te. ····. or.··_•· .. •. in~.)~.· .. :.·: .. ·.·.··•~·~.· .. ···=·:· ... >·· .. ·.· •• .. · ···4et!nft ........ ·. •)wt' .. •+.· ... , ,.,._ .. •.: ., ..... i' "'"'*t .......... t"''"' ··,.;.;.i•.;;;.··.· .... ~·· .. ; ........... il_ · . ..:..,i;lo;\o--.'· '. ~, 1111' ~~~~ll'l!l'f W.l. ~~~ - . .,.0~ .~ ,, . '''''ii'U• •t W;.J.UiiiVU.W 

. . , tW$~ ;obtdl\tnc a ~t • ,.(o •f bOla tbe M1esout'1 ···· .. -~~:~P.~·· .·. ::-:.·:';&';_:::.;::J .. 
~~.- A ~,.,~.;.~ton toJ.- .aueh:~t:~ ........... bee made · ·.·. . P.t-~ . . ... ······......,.. 
"Pon • torm· to •· pre~..-.i.~~·;~tt..nts•d b.r 
sa.i<l. ~dJ .. • 8:\ieh ~ltctd~i•l: •Wl· be accompanied 
by a··tee ot te-' &>1181'11•. '!&e:'p.rmit issued •hall 
b8.,.t0l":f)a$vea:r.•Olal:t•·b~ .. ~~.·.~ .... 'bl•.·~ 
upon pa.r-~ tJ' • un. t&lt• :C .~~t.e «PP11cat1Gml 
s~ )* _.. .and sep~at~f·-)"Jdt• r$(lu'!Hd for each 
p~. opened• ttJtab111J~1t~ ,~ated or :ataintamed . 
by' the •• ~- ' '. ·. < ' .· . . . . 

· tt). 411: p .. tfi ~ ,...~~:f-~ C)()l1e.)W4 under 
the prOYiflo• •ot .. aecti®S .. lJS•IlO·tct·· 338.300 
abl;tU be .depc$1ted ·~the ·~•wtreasurt to the 
credit or the M1saouri bo~d. o.t· p:~ :hnd, 
to be 1l8e4 by the Miss~i b8•4 6t p~ 
u· the ent~ment· or the 'prodsfona or seetiOl'UJ 
3.38.210 to 3)8.300_. wban ap})r .. i.ated for that 
purpose by tbB general asse~'blr•" 

"Pharmacy" i8 defined by section .338 •. alo RSMo OUmulatin 
Supp. 19531 as follows t· 

•As U$ed 1n sections ,338•210· to )38.300 'pharmacy-' 
shall mean 81J'3' pbarmacy, drug; cheldcal store, or 
apothecary' shop, CGI1duct$d, for the purpon of 
compounding, and diapen$ing or l'8tailing of 8I\Y 
drug, medicine, obemicat·· or po1s~n When used in the 
compounding of a p}Wsieian's preacriptiOn•" 
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~•il'~ •. real. and~~~£~ :the state, 
oount~e •4 other politiC~ \~t!Sions, ·and 
non~tt oa.tett.ea, shall.: '"· ·t~ t.t'Olll · · 
~tiOnJ and &11 ~. ·~181 qd persOnal, 
tlot,· ~d ~· private or Cf~,ate ,rotit and 
"tUJ&d ·exollUJt'ri~ for· relig1013ir wOt-sldp, tor 
tc~ e.nd coUegea,, tOJ- ·p~~· ipu'l'ell' 
.ohtri.ta~~:·or· tor agrie\11,.-al.~ bOI'tt• 
ot4tur~ eo()iette• . .., be ·~•~« ·fHil taxatiorl 
by· ·general hv• m 1aws .__,,bll rr• 
tauti~ ~ty ·otb.e.- tblln the· Jl'."OJ'ertlf · 

. en.-.rat.« 'hi tbia ~101e, a ball. ~be ...ou." 
By authority Of .Aid A;rticJ.$ X, $'8ctioa 6, the Legislat'I:IN 

enacted.$-ection 1)1.100 llSMo 19491 which .. ~ as foUottet 
- ~' . 
tt'J,'be f'oUowing eu'bjeoti ·· it~U,;· :he .exempt 
.tfOlll t.xattoa tor state, ~V' er local 

·. purposes• . 
~ . . . ' ; :. . . . . . 

fl(1) .~dlJ and otbEir ~\1 ~belonging 
to tb:ts atat.e• · 

tt(a) Lands and otbt!r .,rop&:rtet·:bfJ1onging 
to a:111 city, county or oth6tt 'pt>ltt!cal 
.subdivision tn this atate,;.tilolud!ng. 
markert houaes, town halls ·~d ot~ public 
etl"Uctllrtls, with their ~1;~e s.nd equip­
mente and. on public square$ and lots kept 
.open f()r health, use .()r o~J 

1~(3) Landa or lots of ~d granted by the 
United. States or this s.tat.e· to .QU1 county, 
city or town, village or township, tor the 
purpose or eciu.eatlon, until· ~$p9sed of· to 
individuals by sale or leuttJ 

"(4) N~otit cemeteries; 

«(5) The real estate and tangible personal 
property which is used ~luively tor agri­
cultural or horticultural sGJOieties heretofore 
organised, or which 11tq be hex-eafter organized 
in this stateJ · 
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Honorable Oharlea w. R11eJ 

" ( 6) All p~oJu~rty 11 real and pereonal. ac tuallr 
and.~egularlr uaed:· exc1.ua1vel.t tor religious 
worship, tor- ••·hoola and. collta••• •r tor J)Ul'l• 
pose• purelr ob«r1tab1e1 aa4 n•t O.ld for private 
Ol' oorpOr:e.te p~tot1 t shall be · e:~;eapte1l fre 
tuatlon tor lita'be, e1tJ; couat;y, school, and 
lo-.,41 ptU!pOaeaj provld•d, howevet-1 that th• · 
·~DJ.Pt1on · b.ere!.n granted. •ball aot J.nc1ud.e real 
propertr not actually u.aed,ol' ooeupied tor the 
pu.rposet ot the o.-san1zatlGn but held or wse4 
••• invtatment even though. ,the tnct\tme ·or ran tala 

,,iflecel'Ved tllel'etra.be· uae4 waollr tor: s-eligS.ou.•, 
e4uoa;t1ond · bJ~c. ohari table purpose a • (L. 1945 · 
p. 1799 •••• J1" 

. We as.aume that·B~a Hospital c!enlea their l1ab111tl tor 
the 11oea•e fee on tl;lf · ~:Ound that said phaPmacJ ia uee4 for 

. purposes PUJt61T charttabl•• tmd not hel4 tor private or corporate 
profit.• 

~· ~ ... ~ 

Aas~ng tol.' t~• pur!Jose. or tb1a opinion otll.y tba.t a•id 
property ls used only tor purely chui table _})m-pooic..~ and not 
tor pr.tvate and c<trporate profit, _ we een4Jlute that. tho Barnes 
a:ospt tal .. ts · 11able tot tbe parm.ent ot tue- te:e lllent_1cm.e4 1n · 
Section 3.38.220, !t sa14 hospital!• engaged 1n ,the 11 pharm.aoy11 

'bus1nesa aa defined b7 Section ,3)8 .210 supra. This oorut1u.lon 
is baaed upon the holding of the Supre~e Court of Miaso~l 1n 
State vs. Parker Distilling Gompan;r, 2lt-: Mo. 219, 1.39 s.w. 11-.Sl, 

< wher&in the defendant tbJeeted to the pay.ment of a fee tot" a 
-license to engage 1n the manutac tui*e and sale of into#dc)ating 
liquor. The Oou.rt .made a: distinction between the ass9ssment 
ot a license tee an4 taxation saying (l .• c. 2$8, 2.$9h 

"Tne·author1t1es.olearly show what the d1t,ference 
is between tuat1on IUld the 11eens1ng qf _,•a bli!sne.ss 
or oecupat1onJ and that the~e is no necessarr Qon• 
neotion between the two. 'A business mar ~e ·taxed 
and ret not licensed, or it mar be licensed and 
yet not taxed.• (Youngblood v~ Se:r;ton, 32 Mich. 
l.c. 42$, (Gooley-)). . 

"This ditt"e:r-ence 1s stated by Mr. Black in his 
work on Intoxicating Liquors, section 108, in 
the following language: 'If the business is 
under no legal condemnation, but is open to 
all persons to engage in, then the imposition 
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ot a tu upon 1 t c&.JUlot be regarded as a li~ense, 
b$oauae, b7 \U.l~versd c~ns•:q.~,. a l:ieenae. is 
dettnea as. a perld.t to do •om.e or etl&as• in· eome 
occ:up.tion which, without. tfll4b. lltll:r.'»iiasl~,. would 
'be · 'U11l..awt\ll •. · · . ._ 11ttna·e law, the~etore, . •4-a-.a 
the.l:l.t•salit,-. . ot the bu•1n•a•, ~d· d.el)o~cea 

. penaltt•• upon tho••. who .P\U'su~ ~t wttho'g.t .previous­
l.J p:rotec t~ :the.Selvea b7' procn~~ing a li~Htnse. 1 

"/ln.d..iD. the same stu)tifm b.e. 4et~ea t~at.1~ 
as · to1lowa t, •ta..:a1;1on, on th• other hand·, · 
assaea. t~ leg~itr. or the .)n1atn.,as tor a:QJ" 
on• who· ur .. eb.ocuse to pv•u• .tt. but iapoa•• e. 
bw·den t•l' : tu pub11et be•tt1.t U.pa 'thos• e».gaging 
1~ it;~ The oaae is not a1tetted bJ the tact 
that payment or the tax 1a m&4e a condition 
preeedent ~0 the rigbt to encase in the 'busine••·. 

•xt shOuld ala" be tbs•rve4 in this colUlection 
that the Aot ot 1909 does ~ot pul'po,rt to impose 
a dtreet.tu upon' the pro,.rtJ mentioned therein. 
The most.that counsel contend tor~. l:u that · 
regard.,. ia that th•. aot 1~••" an 1!141rect tax 
u.;pon the property of r~uJpoti4ent,. ~f requiring it 
to pay the·reea upon·all edes·:m•nt1on•d :1.n 
section S ot the act. · 

************************ 
"Hav-ing thus determined that the burden J.m.posed. 
bt said section five is that of a license tee. 
required to be paid·· tor the privilege of cond~ct• 
1ng'business·ot respcmdent and ~ot a tu upon 
1 ts ·· propertr, we will return to the original 
propos1t1o:Q. presented: * * * * * * * * * * * i~>tt . . 

It being iU&gal to. operate a pharmacy without being 
properl,- lieel.lsed, as it was illegal in tne·Parker case to 
manufacture a.nd sell liquor without license, tb.e fee required 
by Section .3.38.220 must be declared not to be a tax.·· Section 
137.100 supra exempts property u,ed tor purely charitable 
purposes·· trom taxatiQn, and not from tb.e payment of license 
tees. There being no other applicable exe~ption statute, 
we must conclude upon the facts assumed 1~ tn1s opinion tb.at 
Barnes Hospital should be required to pay the ten dollar fee 
required by·Sect1on 3.38.220. 
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lt 1Jh theretoreic the opinlon at thi• orttce that the 
ten dol1at.' t&e requ1);'ed ·tot · 'he ' :l:a,•uanee ot· a permit t9 •naas• 
in tlie ph~QY. buein•s• by sect1on . .3)8•22.o BSMo. · cwau.l.atlve 
supp~ 19.53 •. is not a 1aa.x· and,. ther.eforf»' upon the .tacte ·. 
presented in JElur lettt!lrt'~ lllU&t be pa.id bf suanea Bospttal. · 

This opinion, wb.loh I.··· heHbf approve• wa• prepar•d bf 
'111'1 A~uJ1stant• M:v~ Paul. MeGb:ee. .· , · 

V&r'f W!'ult 70\lrs • 

Jotm 1-h DALTON 
Attorney'· General 


