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GIRGUiT JUDGES: | ircuit judge may accept dn appeintment as

arbitrater between private interests, and he
may accept compensation therefor, so long as
the acséeptance of such position does not inter-
fere with the proper discharge of hls duties

a8 cirecult judge.

FIL E B | December 29, 195k

H@nnrnbls Hﬁnry A+ Rloderer
Judge of the Girauit Court
Pivision Ho. 1

Kensas ﬁity, Hissnumi

Dear sir:

Your recent vequnst rar an atticial opinion reads as

follewns :

*Attached ) l&asa find sopy of letter dated

Hovember 2i, 1954, in which the uriter is

askad to ﬁerwé on an Arbitration Board con-

- stituted pursuant to a private Collective

Bargeining Agreement ba&waan the two par-
ties mentioned ﬁhara&n.

" %1 should like %o be able to snswer offi-

clally hha inquiry contained thebein as to
whether I am in & position to acoept this

 appointment. Therefore, your opinion

thereon is requested.. This request is
further predicated upon the assumption
that the time required for the performance
of thess arbitration duties will not inter-
fore with the regular duties performed by

the court.

"I have examined the Csnons of Judicial
Ethics issued by the Hxecutive Secretary
of the Judiclel Conference of Missouri
dated Cctober L, 1954, and find nothing
therein contrary to the assumption of such
additional employment. However, I respect-
fully call your ettention to the provisions
of Section L76.013 conteined in the Missouri
Revised Stebtutes Cumnlative Supplement for
1953, and particularly to the last sentence
thereef. whiah reads 88 followse



Honorable Henry A. Rlederer

o eircult judge shall prectise law or.
do a law business nor shall he accept,
~ during bis term of office, any public
. appointment or employment for which he .
receives aamp@nsatian for his services.'

"I do not belleve this. aen#onee has been :
construed and would like your opinion as to
whether or not the proposed service on my
pert would constitute 's publie sppointument
ar employmsnt* within, the meaning of this
section,

"I should alsaulika to be advizsd whether or.
not there is any other segtion of the law
which would make the aceceptance of such pro«
posed employment improper or. illegel,."

You do not so state, but we feel Justified in conoluding from
the general tone of your letter that you would receive compensetion
for serving on this arbitration baard. apart :rom and in additlen
to your salary as cirecult judge.

Let us first examine that. partiou of Section L1784 013 of the
Missouri Revised Statutes, Cum. Supp- 1953, quoted by you above.
We note that it contalns two prohibitlons as to cireuit judges.
The first is that a cirecult judge "shall not practiecs law or do
8 law business."™ We do not believe that sarving as a member of
an arbitration board could be construed es practicing law or
doing a law business. It is well known that membership on such
boards 48 by no means confined to lawyers, nor are the lasues
presented to such boards exelusively, even predominantly, legal.
No doubt legal training and knowledge would enhance the qualifi-
cationa of a peraon to slt upon sush & board, but we do not
believe that such sitting eould be gonstrued as practicing law
or doing a lew business.

The second prohibition ef Section 478.013, supre, is that
no cipreult judge shell accept any public appointment or employment
for which he receives compensation for his services. Serviee on
the erbitration board would no doubt be by "sppointment," but
would such serviee eonstitute e "publlc appointment or employment™?
In this regard we desilre to discuss two matters pertinent to this
issue. OCne of these 1s the obvious fact that a person could only
receive a public appointment or public employment from a public
officer or a public body of some sort.
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. There ape many cases which defina 2 "public officer.” Ve
hsre nete a few of thesa cases anﬁ thelr naldinga;

In 111 P. (2d) 82k, the @eurb hald that a "public afriear“
1 ons whose duties ere fixed by law, and who in the disaharge
of the same knows no guida. but eatnblished laws. '

In the case of Sowers V. Wells, 95 P« (24) 281, the court

~ held that & "public offleer" i1s an officer whose funetions and
duties conoern the publie, invelving the idea of tenure, duration,
feas, or emoluments and powers, as well as duty; all of whiah
taken togather eansbitute an. effiaa.

In the ocase of Martin v, smith, 1 NeWs (24) 163, the court
held that a person emplayed carmot be a "public officer” unless
there is devolved upon him by law the exerclse of some proof of
the sovereign power of the state 1n the azsreiae of which the
publie has a concern,

In the case of Splvey v. State, 1ou P. (2d4) 263, the court
held that an individusl invested with some portion of the sove
sreign powers of the government to be exercised by him for the
beneflt of the publie, is 8 publla officer.

‘In the cass of MeXinley v. Clarke County, 293 N.w.~hu9,
the court hsld that to congtitute one a pudblic officer, hi
duties must elther be prescribed by the constitution or the
statutes, or naoessarily inhere in, and pertain to, the ed~-
ministration of the office itself, and must embrace the exer-
¢lse of publie powers or trusts.

' In the case of Whitney v, Rural Independent School Dist.
Roo Uy 4 NeWe (24) 394, the court held that in determining
whether one is a "publis officer," the office ltself must be
cregtad by the constitution of the state or authorized by
ata ut&.

We eeuld quote numerous cases of the same purport, but the
ones which we have noted above clearly indicete the ganaral law
upon this subject, in our estimation,

In the light of the shove cases, we do not bsliava that it
can be said that elther the Kensas City Power and Light Gompany
or Local Union 412, is a "public officer" or "a public bedy,"
or that a person appointed or employed by them was accepting a
"public eppointment or anployment," beeause the aeppointing
badiea were not themselves "public.™
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In the second place, looking at this matter from a slightly
different angle, we do not believe that the position of arbitrator
" 4in & controversy between the Kensgas 0ity Power and Light company
and Logal Union 412 is a "public appeintment or employment,"
because 1t is private rather then publie. On this point wWe note
the following ceses which. repressnb\tha goneral 1nw: Coen,

In the case of People v. Pewell, 27k ‘NeWe 372, the court
held that "private" means affecting or belonging to individusls,
as distinot from the public generally, snd "public" mesns the
whole body politic or ell the aitizens of the atate, the in-
habitents of a partieuiar place. - -

In the case of State V. Whitesides, ? SeEe 661. the court
steted that the term "public" is opposed to the term “private,"
and means pertaining to or belonging to the people, relating to
the nation or state, or community.

In the cese of Ix Parte Hbrn. 292 PFeds uSE, the court held
that "public" 1s the whele body politlc or -all the c¢itizens of
the state. : ‘

Here mlsc we could quote numersus cesas of the same purport,
but we do not feel that it 1s necessary to do so. In the light
of the casges quoted, we belleve, ae we stated abeve, that the
position of arbitrator undsr the conditious stated by you would
not constitute a "public sppointment or employment." It is
therefors our conclusion that the portion of Section L784013,
supra, quoted by you, would not prevent you from aceepting the
position of arbitrator which has been offered to you. Nelther
do we find any other law or laws which would serve as prohibltive.
We are, of course, accepting as fac¢t, in reaching the sbove
conclusion, your statement that your acceptance of tuls position
will not interfere with the ragular duties of your offioe of

eircuit judge.

We do not believe that the matter of incompatibility enters
into this situetion. In thls regerd we direct asttention to the
case of People ex rel. Bagshaw v.: Thompson, 130 Ps (24) 237,

l.0c6 24l. In its opinion in that case the court states?

" % 3 # The right to perform duties does not
exist until there is at least tenure or term
of offlece; that 1s, the right to perform the
duties inecidental thereto} tenure of office
refers generally to the right to hold office
subject to 1ts termination by some contingency
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such es age limitetion, resignation, death,
removal, eta. 'Tenurs' is somstimes held

to be synonymous with 'term of offlce' (Hunt
Ve Superior Gourt, 178 Gal, 4704 173 F. 1097),
whizh ordinarily refers to a fixed period,

62 Corpus Juris, 7ilf. Untll tenure in the
senge of term of office exista, there van be
no incompatibility of official duty. for the
simple resson that there is no '%right & # @
end duty * #4# invested (by lew) # & # to
perform a public funetlon for public benefit."!
People ex rel Chapmen v. Rapsey, supra."

 GONCLUSION

It 18 the opinion of this department that & circuit judge
may sccept an appointment as arbltrator between private interests,
snd that he may mecept compensation therefor, so long as the
acceptance of such position does not interfere with ths preper
dlischerge of his duties as clireult judge.

The foregoing opinion, which I hereby apprQVe, wes preparsd.
by my Assistent, Mr, Hugh Pe Williamson.

Very truly yours,

JOHN M. DALTON
Attorney General
HPWildjml »



