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PUBLIC OFFICERS: (1), A public official, otherwlse qua}ified,.may be
NOTARTIES 'PUBLIC: = .= appointed and hold a Netary Public commission
| 3 o and use sald commission for purposes outside
the duties of the particular office;
(2). Prosecuting Attorneys in this state, 1if
. 'Notaries Public, may administer oaths to and
FILEB take affidavits of complainants in criminal

‘cases. However, to avoid complications it
would be best not to do so.

January 22, 1954

Honorable W, H., Pinnell
Prosecuting Attorney
Berry County
Cassville, Mimssouri

Dear Mr, Pinnells

This office is in receipt of your letter requesting an
opinlon first, whether it is unlawful for a public offilciel to
hold a Notary Public commission and using sald commission for
purpcses outslde the duties of the paerticular office, and,
second, whether the Proaseouting Attorney orf a county mey him-
gself notarize complaints (in criminel ceses) instead of having
the same slgned (and sworn to) before a Meglstrate Judge or
his Clerk, Your letber requesting an opinion on the two
guestions reads as fellowst

"T would like en opinion from your office on
the following:

"Is there anything illegal or unlawful in a
public official holding a Notary Public
comnlesion and using sald commission for
purpcses oubtside the duties of the perticular
offieces 1 would like your further opinion

a8 tc whether the Prosecuting Attorney may
Noterize Complaints instead of having the seme
signed before & Magistrate Judge or his Clerk,

"Often times 1t is extremely difficult to have

e Complaint notarized before the Magistrate

Judge or his clerk and therefore I would esppreciate
Jour opinion on this metter,"

Section 186,010, RSMo, 1949, under the title of Noterles Public,
providing for the appointment of Noteries Public, dces not prescribe
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any qualifications for the office of a Notary Public except that of
residence end age. The section provides that the appointee shall
heve attained the age of 21 years, and shall be a eitizen of the
United States end of the State of Missouri, Any person possessing
these two quelifications is eligible for an appointment and commis-
sion as a Notary Publie,

Section 486,020, RSMo 1949, prescribing the powers end duties
of Notaries Public in this state reads as follows:

"They may administer oaths and affirme-
tions in &ll matters incident or belong-
ing to ths exercise of their notarisl of-
fices, They may receilve the proof or
acknowledgment of all instruments of
writing relating to commerce and naviga-
tion, take and certify relinquishments

of dower and conveysnces of real estate

of merried womenj the proof or acknowledg-
ment of deeds, conveyances, powers of at-
torney and other instruments of writing,
in like cases and in the same manner and
with like effect as clerks of courts of
record or authoriged by lawj teke and
oertify depositions and affidavits and
administer oaths and affirmetions, and
take and perpetuate the teatimony of
wltnesses in like caeses and in like man-
ner as justieea of the peace are authe
orized by lewj make declarations and pro-
tests, and certify the truth thereof undler
thelr offlcial seal, concerning all matters
by them done by virtue of theiyr offices,
and shall have all the power and perform
all the duties of register of boatmen."

- The statute prescribes a definite and fixed term of four years
for a Notary Publicj he must take snd subseribe the oath of office
on his commission, give bond, keep records of his acts and provide
a gseal of office., He is, by these requirements and powers, when
fulfilled, made e public officer by the Statute,

There is no statute or provision in the Constitution prohiblting

any public officer, including Prosecuting Attorneys, from being
appointed and commissioned as a Notery Public, The only question
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that might arise would be whether there might be "incompeatibility"
between the other public office and the offlce of Notary Public,
1n case both offices are held by the same person.,

By the terms of Section 12, Article III of the Constitution of
1945 of this state, 3tete Senators and Representativesj;,who arec
otherwise expressly prohibited from holding any other offices or
employment under the United 3tatea, the Btate or any munieclpality

' -thereof are made an exception, snd mey hold, respectively, the

office of Notary Public.

Sections 56 060, 56.070, 56 080, 56.090 and 56 100, RSMo, 1949,
define and point out the duties of Prosecuting Attorneys. These
sectionns are of ready access for an understanding of such duties and
will not be quoted in this opinion, Buffice it to say, however,
that none of the duties of a Proseocuting Attorney, as defined in
said gtatutes, parteks of or conflict with the duties and privileges
of Notarlies Public ms the same are defined in said Sectlon 1;86,020,
RSMo 1949, Neither do the duties, powers or privileges of a Notary
Public partake of or confliet with the duties, powers and privileges
of a Prosecuting Attorneys There 1s no way in which the two offices
would confliet with one another, They are compatible and both
offices may be held by the same person,

Answering your first questlon, 1t i1s the view of thisoffice
that it 1s not unlawful, but on the contrery, it is lawful, for any
public officer, including Prosecuting Attorneys, to hold and use a
Notary Public commission for purposes oubtside of the duties of the
particular office, Your second question upon which you request the
further opinion of this office 18 whether the Prosecuting Attorney
may notarige compleints instead of having the same signed before
a Magistrate Judge or his Glerk.

By this question we understand your letter to mean complaints
in eriminal cases, and we understand the use of the word "notarize"
in your letter to mean administering the oath to a person making
an affidevit charging some person, or persons, with a violation of
the criminal laws, Your letter states that 1s is extremely difficult
to have a complaint noteriged before the Megistrate Judge or his
.Clerk as the reason for requesting the opinion of this office on
this second questlon.

Your second question would involve, we belleve, the use of a
notary's commission in taking the preliminery steps necessary for
the prosecution of the persons who would be charged with the
comission of oriminsl offenses such as may be set forth in such
complaints, If the Prosscuting Attorney should edminister the
oath to the complalnant he would not, as & Notary Public,be
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entitled to charge or collect e fee therefor, under the terms of
Seoction 56,280 which fixes the salary snd compensation of the
Prosecuting Attorneys in Class 3 and Glasa lj counties, Barry

County is one of ithe Class 3 counties of this state, The

Prosecuting Attorney in such & case would not be permitted to

collect any fee under the terms of Section 56,340 because such

e charge could not be an 1tem to be taxed as costs in any case

to be collected and at the end of each month paid to the County
Treasurer, For these reasons it pleinly appears that the

Prosecuting Attorney would not be authorized to cherge, collect or
retain fees for notarlzing compleints made before him as a Notery
Public, The vital question here, however, 1s whether the Prosscuting
Attorney may administer the oath necessary in such complaints at

the beginning of a criminal case and turn such complaints over to
himself as Prosecuting Attorney to be used where he ia the prosecutor,.

Our statutes do not require en affidavit in a criminal case to
~ be made before any particular officer, Section 545,250, R8Mo. 1949,
regarding the msking of such affidavits reads as followst

"When any persoh has knowledge of the
commission of & orime, he mey make his
affidevit before any person authorized

to adminlster eatha, setting forth the

of fense and the person or persons charged
therewlith, and file the same with the
clerk of the court having jurisdiction

of the offense, for the use of the prose=

cuting ettorney, or deposit it with the

prosecuting attorney, furnishing also

the names of the witnesses for the prose=-

cutiony and it shall be the duty of the

prosecuting attorney to file an informe-

tion, as soon &g practicable, upon said
affidavit, ss directed in sectlion

5,45 cauo . "

If the making of an affidevit before the Prosecuting Attorney
as a Notary Public should come within the provisions of Section -
557070, RSMo 1949, as a false, or an sllegedly false, affidavit,
the prosecution of such person would devolve upon the Prosecuting
Attorney. Such a situation might become a matter of personal
interest involving the prosecuting attorney as a witness and
would preclude him from prosecuting the case, if he were still
Prosecuting Attorney, This condition, if such existed, would
demand that the Court before which the case would be pending
should appoint, under the terms of Section 56,110, RSMo 1949,

a substitute in his place to prosecute the case,

There 1s no constitutional or statutory provision prohibiting

- l\L..
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the prosecuting attorney, if he were a Notary Public, from a&minister-
ing the oath to and taking the affidavit of a complainant in a
eriminel case, Should he follow that course of proceedings it might,
as suggested in the aupposed incldent noted, or, perheps under other
conditlons, become embarrassing to the prosecuting attorney and
would be the mesna, by his own act of preventing the performance by
him of his dutles as prosecuting attorney defined by the statute

of this state, Of course, under such conditions and circumstences a
progecuting attorney would not be violating any statute by remaining
in the cese, although he might be a witness, but out of an exact
sense of the uninfluenced administration of justice the court may,

in its -diseretion, and no doubt would, appoint another to act in

his stead, This has been done in this state on occasion, and the
appellate courts have suatained the trlal court in so doing, or,

if such substitute was not appointed by the trisl court the appellate
courts have reversed cases in order that a disinterested prosecutor
be appointed when the reguler prosecuting attorney may be interested.
A case involving these principles was consldered by our Springfleld
Court of Appeals in State v, Hlcholson, T 8.W.(2d) 375, That was

g case however which did not arise from a mere inadvertance or
unintentiocnal aet of the prosecuting attorney, The case reocltes
thet the prosecuting attorney in the case was not only a witness,
heving made the affidavit to a search warrant to search the

premises of the defendant, but he dld many other things, as recited
in the decision, of an lmproper and prejudiecial character, There
would be nothlng in the instant cese growing solely out of the
prosecuting attorney, if a Notary Publlic, administering an oath

and taking an affidavit of & complainant that would be wrongful or
unlawful, in and of itself, except to become an impediment to the
prosecuting attorney continuing 1ln such caese as prosecutor, Of
course, such e theoretical case might never arise, but if it, as

is elways =2 possibility, should arise from acts performed with the
best of intentions, it would disqualify the prosecuting attorney
from further aeting in the case,

The Springfileld Court of Appeals in the Nicholson case,
respeeting the interest of the grosecuting attorney disqualifying
him to act in the case, l.c. 378, saids _

"Whenever 1t appears to the trial court
that the personal interest of the prose-
cuting attorney in any particular case,
no matter how that interest may arise,
is such as to indilcate that he might

be influenced thereby and might not be
altogether falr to the defendant in the
trial of the case, he should be held
disqualified and a speclial prosecutor
appointed for that case. In this state~
ment of the law we are upheld by the
Supreme Court of this State, BState v,

G-
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Jones, 306 Mo, U437, 258 S.W, 83,"

The cease of State v, -Jones, 306 Mo, 437, cited in the
Niéholson cese, l.c. Ll}6, on the question of the necessity of the
‘prosecuting attorney belng disinterested in a criminal case he
prosecutes, saildi )
Mg % #It was never contemplated that he
- should be empowered to set in motion

criminal proceedings against a cltizen
in a 0383 in which he 1s interested,
% 4 4k,

_ : It—w&uld appeser §roper féf,ﬁhe'prOSeouting attorney, if he
desires to avold sueh complications, if he 1s e Netary Publie, to
decline to take affidavits to complaints in criminal cases,

| A public offielal may be mppointed and hold a Notary Public
-commission, ineluding prosescuting attorneys, in this.state,~

It is lewful for a prosecuting attorney in this stete, if he

- holds a Notary Public commission, to administer oaths to complaine-
‘ante who melke affidavits to complaints in criminsl cases, However,

in order Yo aveld embarrassment and complications by becoming in
‘anywise Interested in such a case, it would be best for him not to

- do Bos i o | ST

 CONCLUSION

Gdnsidering the premises, it is, therefore, the opinion of this
office thatt . _ :

: 1) It is lawful for a public officisal, 1ncluding a-prosecuting
~attorney, to hold a Notary Public commission and use seid commis-
sion for purposes outside the dutlies of the perticular office;

2) There 1s no constitutional or statutory provision proe
hibiting a prosecuting attorney, if he holds a Notary Public commig~
slon, from administering oaths to persons making affidavits as
complainants in criminal cases, However, to avoid complicatlons,
and to avold creating a conditlon which might cause him to be

&by
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interested and cause a substitute to be appointed in his stead for
the prosecution of the case, he should decline to do so,

The foregolng opinion, which I hereby approve, was prepared
by my assistent, Mr. George W, Crowley,

Yours very truly,

JOHN M, DALTON
Attorney General

GWC:mweir



