SCHOOL DISTRICT ELECTION. Section 7, of Article VIII, of the Con-
ABSENTEE BALLOTS: stitution of Missouri, authorizes the
Missouri lLegislature to enact laws pro-
viding that absentee ballots may be cast
in school elections. Also that the con-
trol of elections for directors in the first election held in a re-
organizged district is under the control of the county board of educa-
tion; that all subsequent elections are under the control of the dist-
rict board of education, and that these boards are the proper bodies
to issue absentee ballots; also that absentee ballots should not be
rendered in a school district election by the county superintendent
of schools in any instance. When such ballots are issued by the
county superintendent of schools, such issuance is improper but that
it does not nullify such absentee ballots when they are properly cast,
and that under such circumstances such absentee ballots should be
counted, Jjust as though they had been issued by the proper party.

June 10, 1954

Honorable John P. Peters
Prosecuting Attornem
Osage County

Linn, Missouri

FILED

Dear Sir:
Your recent request for an official opinion reads as follows:

"T have been requested to obtain from you an opin-
ion concerning absent voting at a school election
in our Reorganized School District Numbered two (2)
of Osage County, with reference to the Election of.
School Directors, that being the proposition upon
which their choice of candidates was expressed by
ten 'Absent Voters'! in our recent school election
here April 6th. I will ask a few direct abstract
questions first:

"1. Is our Constitution, and the provision therein,
relative to !'Suffrage and Elections, and especially
Section 7 of Article VIII, thereof, broad enough to
and does it, authorize the law making body of our state
to make provision for absent voting at School Elections?

"2, Has our legislature, and by the various sections
of Chapter 112, R.S.Mo. 1949, 112.010 to and including
112,410 inclusive, authorized absent voting for elec-
tion of directors at School elections?

"3, In our recent school election here there were 10
absentee votes, as I am informed, cast in the follow-
ing manner; that is to say, applications for the
blanks on which to make application for a ballot to

be cast as an absentee ballot, were made to the Super-
intendent of Schools, who had supplied himself with
forms used in County Elections, from the office of the
County Clerk, (I am presuming that envelopes in which
to mail them were also procured from the Clerk), some
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of thssa appl&aahiams. f»r the blanks on whioh to .
make application, and a ballot, to the sald supers
'1ntenﬁen$, waré orally and in person and some wers
reguested by mail, end in each case the blank and
~ ballot were furnighed te tha prospeehive votor, by
~,fsuid supar&ntendent. o

'"h-< The voted hallots, with eheiae of their eandi~
dates, and the verified applisaticns therefor, were

4/ peturfed by U. 5. Mail, to the Besratary of the Sshool

_delivered them to a canvassing
} - of }j-persons, who had been ép~
.praa&dént of tha saheel\hoarﬂ

. - .pointed by the aptin
 f“fof§§ ﬁhak purposqm~“

. "Hewsy The premises fully canaiﬁered, in youp op1n~

. fon wera these legally cast ballots, to be propers

1y counted, and under all ‘cireumstanges; including
their return, and to the offieial returned, &nd prop~

‘;é}'A . erly uountad, far the eandidate for director for which

4 they ware aaat?

la
It is opini@n that. &setian 7 of Arciale—VXII of t'

/ anstié
Legis=
-lature to enact laws authorizing absentee voting at aehael alace~
tions« This is in answer to yaur first questions

2.

Yeur secenﬁ queaﬁian ia whethﬁr Chapter 112 RSMo 1949, authorizes
absentee voting 4in an elsetien held for the purpose of electing

. school directors. In this regard we direut atﬁentien to Seotion

112,010 RSMo 1949, which readst

“An{ psraon “belng a duly’qualified elector of tha
state of Missouri, other than & person in milibary
or naval service, who expects to be absent from the
county Iin which he is a gualified slector on the day
of holding any special,; general or primery élection
at which any presidential preference is indicated .
or any candidates dre chosen or elected, for any .
congressional, state, district, county, town.‘eity,
village, preoeinet or judicial offices or at whieh
questions of public policy are submitted, or any
person who through illhess or physical disability
expecta to be prevented from personally going to the
- polls to vote on eleetion day,;: may vote at suah elee~
‘tion as herein provided."

-2
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- I baliew& that an eled¢tion held x‘m’ the purpose @r electinﬁ
school directors clearly is an slectlon held within a "district
as provided aboves I believe also that such an election is a
®general al&¢timn“ when hald at & regular time set by statute each
yoar, or & “&p aaiai slectisn", when not so held, which is the ¢ase
at kha fivat arg&n&zatian elashion, within the meaning of Seetien
112,010y ﬁupra.

In the case of ﬂyaart Ve Oity of ac* Leuis, 11 ﬂ.w.(Zd) 10&5,
et l.e. 1652, the court in its opinion stateds

"% & & Bub the derinition of 'general election' ia
.pettled by an amendment to the Constitution adepted
in 1920 (mee Laws 1921, p. 703), by which section 12
of article 10 was repealed, and enother seetion by
the same number aﬁopted. 1% pvevidaa:

"iNo county, oity, town, township, school distriect
- or-other politidal # ¥ ¥ subdivision of the 8tate -
shall # # # become indebbted,! except by a two-thirda
vote &t an election held for that purpose; and, 'such
- osition may be auhmittsd at aqy election, general
or ﬂﬂ@ﬁi&f(

"It follows that any looal eleetian, eit counky, etc.,
.may be elther general or specisl, hzs “out the
‘dafinition of Ygeneral election! 1n aeatian ?GS y or
limiﬁa the implied distinctlion to state elaetienﬂ»

U4 necessarily means that a speoial election is one
¢alled for a specidl purpose, not one fixed by law to
osour at reguler intervala, A primary eleetion and a
reguler eléotion are connested together in section 35
in regard to general registrstion, with the same ro-
quirement for a revision before a primary eleotlon as
there is before & final election to elect officers.
Therefore it avalls nothing to distinguish e primary
elestion from the statutery definition of any other
general elections, # "

It seems alear, thersefore, thet since an election held to elect
school district direetors is a general slection, or a special elec-
tion, asg the case may be, held within a districht, that, aeccording
bi Sgitian 112, @10, supre, abhsentes bull@ts may be cast at such an - -
aLed Olls

3 ot
You next state, simply as a matter of fact, that these absentee

ballots were issued by the county superintendent of sechools. In this
regard we direct your attention to Section 165.687 RSMe 1949, which

*3&”
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readsi

"If the proposal to form such enlanged district has
received 4 méjorlty of the votes edst on guch propow
gition the county board of eéducetion shsll order an
eleotion in such ¢riarged district, at a time and
place or places to be fixed by the county beoard of
 educatlion, not more then. thirty days after the-date
- of the election when sueh enlarged district was Lforn-
ed, for the purposes of electing six directors im
such enlarged dlstriet. The electlon shall be done
‘dugted in the manner as provided by section 165.330.
Until such time es & mejority of the district beard
‘members of the enlarged district ere elected and quale
1fied, the county board of education shall perform
such duties with respect te conducting the eleotion
a8 would be performed by the district board of eduw
eation were it in exlstence, but the costs of elede
tion shall be paid from the inoidentsl fund of the
enlarged district. Two directors shall be eleocted
to serve until tha next annusl gohool election, two
to ‘gerve until the second annual school election, and
two to serve until the third ennual séhool elec¢tien.
Alter the expiration of the initlial terms, members
alseted shall serve for three years. The directors
above provided shall be governed by the laws applices

ble to slxwdiree¢ter school districts,.”

From the above 11t seems plain that the firat slection held in
the reorganized district has to be condusted by the sounty bosrd
of aducation, and that all subsequent elections are to be condusted
by the distriet board of education, Therefore, 1t would seem that
the county board of education 1s the proper bedy teo furnish absenw-
tee ballots in the firat election, and the district board in all sube
saquent elections; but thet in no instence is the county superine
tendent of sehools the proper person to do this, However, in your
¢ane, the county superintendent of schogls did furnieh these balw
lots. Our problem, therefore, is the effect of this impropriety upon
the validity of the abazentee ballots when cast,

- 8o far as g pears from your lebter, the method of applying for
. absentee ballets (Seetion 112.020 R8Mo i?#?) was subgtantially com-
plied withj there is no indication that any person who voted an eb=
gsentee ballot was not entitled to do goj the absentee ballots were
returned tg the proper pariy, and werey s8¢ far as appears, properly
counteds In brief, it seems that the entire procedure was praper,
except for the faet that the wrong party issued the ballots, Will
this render void these absentee ballots? In this regard we note
that so far asg appears there is no statubtory or case law which either
states or implies that such an irregularity will render the absen=~
tee ballots null, We also note the fact that the whole tendensy of

-
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of the law 18 to eonstrue sleation laua liberally in favor of the

" pight of suffrage.

In an opiniocn randerea August 9 1950, to hcnorablm Albert D,
Nipper, Pro&eeuting Abtarnsy Washingtaﬂ ﬂ@unky, this aapartment
hald?

“mhsrafare, it is the upinien of this department
that an absentes ballet cast by a person legally
enditled to vote the same wmay ba counted, although
thé county elerk might have solitoited the applicas
tien from the voter, taken the application from the
voter At his home, and at the same time furnished the
ballot, and upon Lts being veted has Accepted 1t and
has either returned 1t to the arigindt county or has
taken 1t and mailed the, same to the elerkts orfice.

YW ave further of the eplnien that the fact that no
1ist af’appliaamka for ahsentee ballots hés been -
posted as required by Seotion 112.03, Houae Bill No.
2050, Biztysfifth Genersl Assembly, does not render
&nvaiid guch voberts ballet, and that such ballet may
ba epunted, We are further of the opinien that such
ballot may be counted although & particular z§§l1~ :
cant¥s namé hag been omibted from the limbt, hovgh
his postofflee address is not given, or although his
street address les not given. We are ‘further ar the
opinion that after bellots are deposited in the. elerk'a
hends, they can lawfully be counted, although no list
of voters is posted ss reguired by Section 112,06, House
Bill No. 2050, 8ixty-fifth General Asmembly, or where
the na?ﬁhef 8 partiaular voter has been cmitted from
such llstb.

In an opinion (& gopy of which is enclased) rendered by this
department on October 21, 1952, to Henorsble Robert. L. Hay, Prose~
cuting Attorney of Saline County, we helaz o .

"Therefore, it is the cpinian of this office that an
sbsentee ballot cast by & person legally entitled to
vote the seme may be counted although such ballot
may have been obteined more than thirty days prior
to the elestion, Sdetion 112,020, RSMo 1949, relat~
ing to time of application being directory only."

In view of the above, and of the ‘further fact that the porw
sons who oast absentee ballots in the instant sleotion appear to .
have been entitled %o do so, we do nobt fesl that their vote should
be nullified because of the mistakes of others,

w5 -
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ﬁﬁﬂﬂﬁvﬂlOﬁ

It ia the apinion of this departmen% that. Sectian Ty of
Article VIII, of the Cenmtituticn of Missouri, asuthorlzes the
Missourl Legislature to endet laws pr9viding that abaenhee ballota

may be east in sschool aleetiana.

X% 15 the further opinian of this department that the control
of elections for directors in the first election held in a reorgane-
ized district is under the control of the county board of educae
tion; that all subsaquent elections sreé under the control of the
distriot board of education, and that these boards are the proper
bodiea to imsus absentes ballots; also that absentes ballota should
‘not be supplied in s sohopl district eleetion by the eeunty super-
1ntanéenx of a@haala in any instance.

It $a oty further pinion that when such ballots are issued
by the aaunﬁ{ superintendent of schools that such issuance is im=
proper, but that it does pot mulllfy sueh absentee ballots when
they are properly cas®, and that under such e¢ircumstances such
abgentee ballots should be counted, juat as though they had been
iasued by the proper party.

Th@ raregeing opiniom. which I heraby approve, was prepared
by my Aasistanﬁ, Mr. Hugh P. Willismson.

Very truly yours,

HPW/1d

g JOHN M. DALTON
enc, (1) Atborney General
Opn« Bobert L. Eey,
10w2l=52



