'ELECTIONS: BALLOTS: Neither county clerk nor election officials
COUNTY CLERKS:  have authority to remove candldatet!s name
o : from primary election ballot once such
ballot is finally printed. Notice of with-
drawal of candidate received by county clerk
too late to prevent candidate'!s name from
appearing on printed ballot is ineffective.

July 29, 1954

Honorable John P. Pebers
Prosecuting. Aﬁh@rney
Osage County =

Linn, ﬁisﬁ@uri

Esar Mra Fehera%

* - This 1s 1n reapanse to your reguest for opinion dated
July 27, 1@5&; which raads a8 fallamaz

'"ﬂh&ar date. July 23, @um<6annty Clerk
My, Budolph Nilges received the follows
ing telegranm, from $ear&bary of. btate,
Walter H.. T@henman:~rs :

" tRudolph Nilges
County Clerk,
Liml’ ‘ii Sﬁﬁﬁri D

”w1bhdraw name of Fraﬁaﬂs By Howard
Iranton, Misgourli as a candiaate for
repregentative in Congress, on the
Republican ticket for the eighth Oon-
gressional éistr&ct. Farmal notice
follawa. , : .

"Then on same date, formal notice was
mailed to our Clerk, by Secretary of
State, Toberman, authoriging him to
withdraw the name of Mr. Howard, as

a candidate for the office named, fram
the 1ist of candidates, on the Republican
ticket certified to him on May 3rd, 1954
stating that 'formal withdrawal! was
certified, to hils office on July 23rd,
1954,



Honorable John P, Feters

"The ballote wers all printed, on the
date these communications were received,
some absentees had voted, others applied
for and malled out, inaluding 'ar
ballots t

"In your opinion, what is now the proper
procedure, to be followed by our County
Clerk, and or Judges of Election, as for
instance, should the Clerk scrateh out
the name, cover it wlth a stlcker, or
leave this to the judges of election, or
leave the ballots as they are, on the
theory that Mr, Francis!' withdrawal,

has not-heen legally accampliahed.

"A prompt reply will be mnch appreciated
by our officers eencernad.n

Underlying your request is thﬁ basic question of the time .
limit in which a person who has filed a declaration of candidacy
for the primary election may withdraw such candldacy.

We have previously held in an apinion rendered to the
Honorable Lawson Romjue, Prosecuting Attorney of Macon County,
under date of July 28th, 1954, copy enclosed, that Seetion 120.~-
230, R8Mo Cum, Supp. 1953, has no reference to a withdrawal of
a candidate who has-filed a declaration of candidacy., That be-
ing so, there 1s no statute specifying the time within which
such a cendidate may effectively withdraw,

The time within which such a candidate may withdraw then
must be determined from the statutory mechanics of the primary
election process and the statutory authority and duties of those
charged with various funetions in carrying out this process,.

Section lZO.&hO, RSMo 19&9, specifies that at least forty
days before the August Primary, the county clerk shall cause
sample ballots to be printed, specifying the manner thereof,
and submit such ticket of each party to the county chalrman
thereof, mall a copy to each candidate, and post a copy in a
conspicuous place in his office. On or before the tenth day
preceding the primary he "shall correct any errors or omissions
in the ballots and cause the same to be printed and distributed,
ag requlired by law in the case of ballots for the general elec-
tion" with an exception as to the number of ballots to be fur-
nighed each precinct.

That the county clerk may correct errors in the sample .
ballot before it is finally printed 1is well-established., Mansur



Honorable John P, Peters

Ve Morris, 355 Mo, u2u, 196 8,W, 24 287, State ex rel. Chilecutt
vy Thateh, 359 Mo, 122, 221 8,W. 24 172, 175, The kind of
errors which the county clerk may correct was considered in
the Mansur ceseé and other cageg clted therein with the eonclu-
sion that the word "error" was broader than mere "mistake" or
"{rregularity” and 1s not confined to mere clerical errors,
such as misspelled names, etc,  From these.cases we belleve

1t is clear that a dounty clerk can remove the name of a candi-
date from the sample ballotb.before the ballet.is finally
printed, because to ineclude it thereon. aftar a candidate has
~wibhdrawn wnuld be errOnaous, S

With regard ta the aorreotion ef errara on the sample

' ballaﬁ the dutles of the county clerk are discretionary al=-
though not judiecial, However, his only duty af'ter the ballots
are printed is to cause them to be delivered to the judges of
the election of each election district by the sheriff of the
county or his deputy (Seetion 111,480, RSMo 1949.) This duty
would appear te be purely miniaterlal.

We find ne law which would authorize the county clerk to
obliterdte or remove from the ballot by any method the name of
any candidate, once the bellots have been finally printed.

As stated above, onee they have been printed his only duty
is to see that they are properly delivered. Nor do the statutes
grant. any such authority to any other election officmal.

Therefore, bacause of the mechanics of the primary election
process, and the duties of the county clérk and other election
officials with regard to primary elections, we belisve it is
clear that a person who has flled a declaration of candicacy
may withdraw hls eandidacy at any time before the ballots are
finally printed provided notice of his withdrawal is received
by the county clerk in sufficient tiwe for the county elerk to
prevent his name from appearing on the printed ballot, but not
thereafter.

Thﬁrefore, the ballots in question should be delivered as
printed without any obliteration of this candidate's name, be-
cause neither the county clerk nor any other election official
hes the authority to remove his name from the printed ballot,
and he has not, therefore, validly effected a withdrawal,

CONCLUSION

It is the opinion of this office that once the primary
electlon ballots are finally printed, neither the county clerk

3



Honorable John P. Peters

nor any other election official has the authority to remove

the candidate's name therefrom, and that notice of withdrawal
recelved by the county clerk too late to prevent this candi-
date's name from appearing on the printed ballot is ineffec-
tive. Under such circumstances the ballots should be delivered
as printed without any obliteration, change or defacement in
any manner by anyone, ‘

The foregoing opinion, which I hereby approve, was pre=
pared by my assistant, John W, Inglish,

'Youra vefy truly,

JOHN M, DALTON
At torney General

JWI:vliw

Enclosure - Opn. Lawson Romjue

7-28-54



