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CGUNTY HOSPITAL TRUST“ES Newly elected County Hospital Trustees
should gqualify and take over theilr of-
fices under the terms of Section
205.190, RSMo 19,9, and should not
wailt until the first-of January
following, to take office.
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When inducted into office°
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December 1, 1954

Honorable Elmer Peal

Prosecuting Attorney

Pemiscot County
 Carutheravilles, Missourl

Dear Hrb‘Pealt

. We are here supplying the opinlon which you have :
reguested whether newly slected County Hospital Trustees
are to mssume office after the November election or on
January 1lst following the election, Your letter resquest-
ing an apinion on this subject raads as follows:

"I will apprnciata your a&vice 28 to when
newly elescted: Qounty'ﬁaspital ‘Irustees
are to tske office, . I am not sure if it

48 after the. ﬂcvambar alection or'January
‘alnt. :

- “I wish to thank;yo

0 yonr advica, I am,{?flgfi

Sec’cien 205.160, 0. 1949y “provid;es ‘for the estabs S
lishment enﬁumaintenancs sof public ecounty hospitals in: - -
the several canntisafcr thia State.r—Said seetion reads '

‘as follcws: SRR , , = -

, “The ceunty’eaurtssof thaAsevarnlﬁcnunties
ol .this- state:-are hersby Eutherized; as. pro-
vided in-sectlons 205,160 to 205,340, to
establish,: construct, equip, improve; ‘extend,
repair and malntain publis hospitals,: anérmay
i1esue bonds thersfor as authorized by the

 general law governing the incurring of in-’f“ -
—»debtﬂdness by'eounties. -

Section 205,1?9, RSMo 19h9, provides for the creation
by the County Court Of & Board of Trustees for a hmspital



Honorable Elmer Pegls

in any county of this State having esteblished s public
county hospital as a unit of the County Health and Welfare
Programs, initially, by the appointment of such Trustees,
flve in number, who shall hold their offices until the
next following general election, Thereafter, the statute
states, each Trustee shall be elected for terms of dif-
ferent duration, and thereafter such Trustees shall be
elected at each subssquent general election to each serve
a term of four years. Sald Section 205.170, defining

the grounds of ellgibility of citlzens of the county for
appolntment, and electlon to office, as members of the
Board of Trustees for such hospital, and providing for
thelir electlon and the respective tenures of office of
such Trustees, and barring the Trustees from having any
interest, directly or indirectly, in the purchase of
supplies for such hospital, unless purchased by competi-
tive bidding, reads as follows?

"1  The county court shall sppoint five
trustees chosen from the cltizens at large
- with reference to their fitness for such
- office, all residents of the county, not
more than three of said trustees to be
' residents of the city, town or village in
- whieh seid hospitel 1s to be located, who
shell constitute a board of trusteesAror e
Baid‘public hospital. T L

"2, “The said trustees 8hall hnlﬁ‘thsir
offices until the next’ following general
election, when five hospitel trustess -
shall be elected and hold thelr offices,
three for two years and two for four - -
years, and who shall by lot determine
their respective tezms.

“3,. At each’ subsequent general election
the offices of the trustees whose terms

of offlce are sbout to expire shall be -
filled by the election of hospital trustees
who sheall each serve for a term of four
yeers.

", 'Any vacancy in the board of trustees "~
occaslioned by removael, resignation or other-
wise shall be reported to the county court
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Honofable Elmer Pesnl:

and be filled in like manner as original

appointmsnts, the sppointee to hold office

until the next following general election,

when such vacancy shell be filled by elst=-

tion of a trustee to serve durlng the re-
- mainder of the term of his predscessor,

"5, No trustee shall have & personal pecuniary
interest, either directly or indirectly, in the
purchase of any supplles for sald hospital, un=-
less’ the same are purchased by~compatitive bid-

ding."

iha perlod of time for which an officer may hold san
office to which he has been elected or appointsd, has
been the subjject of consilderation by the provisions of
our Constitution, the textwriters, the Leglslature of
Missouri and the Appellate Courts of this State, Ub
- C.J. 963, 96&, defines "term of office“ as follows:

v,"The phrase Yterm of officet 1& one generally
‘used to mean the fixed period of time for which
the office may be held, elthough it is also
used to designate the period for which the of=-
,figa is actually held " o

The term of occupancy by officers of &1l publﬁc offices
is prescribed by the present Constitution of this Btate.
_Section 12 of Article VII of the 1945 Constitution>ef
Missouri, cn the peint, ‘reads a8 follows: ' '

L "TerJre of Ofxice.owExcept as'provided in
. -~ this Constitution, and subject to the right
‘ of resignation, all offlcers shall hold cf—

fice for the term thereof, and until their -
successors are duly elected or appointed
and. qualified‘

, Section 105,@10, RSM@ 19&9, prescribing the tenms
- of. office of offieers 1n thls State reads as follows:

"A11. officers elected or appointed by the
authority of the laws of this state shall
hold their offlices until thelr successors
are elected or appointed, cammissioned end
qualified. o
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Both the constitutionsl end statutory provislons
specifying the period of tenure of office of officers
in thls State, here guoted, have been conatrued by
our Supreme Court to authorize an officer to hold
over until his successor is elected or appointed and -
qualifies, In the case of Langston vs., Howell County,
79 5.W.(2d8) 99, the Supreme Court, on this question,
l.c‘ 102, .Bald: )

"our Constitution (section 5, art. 1) pro-
vides that: *In the sbsence of any contrary
provision, all officers now or hereafter
elected or appointed, subject to the right
of resignation, shall hold office during’

- their officiel terms, and until their suc~-
cessors shall be duly elected or appointed .
armd qualified,! and section 11196 R.S, 1929
{section 9168,:R.8. 1919), Mo. St. Ann, B
11196, pe 6141, readst 1A1l officers elected

. or appointed by the authority of the laws of
this state shall hold their officeg until:
thelr puccessors are elected or appointed,
commlsslioned and quelified.? We find no
constitutional or statubtory provisien which -
Blther sxpressly or by implication excludss
the county highway enginser, or the office
of county highway engineer, from ithe opersw
tion and effect of the foregoing constitu=~ -
tional and statutory r™mile so that since theres
ie no Vcontrary provisiont the rule sc pre-
scribed must be applied, It is seld In 46
C.J. pe 968t TThe general trend of decisions
in this country i1s thsat, in the-absence of an

- express or implied constitubional or statutory

- provision to the coantrary an cofficer ls en-
titled to hold hils office until hls successor
ig appointed or chosen and has gqualified,?
Langston's officliel term was fixed at one-
year, out upon the expiration thereof, ne
successor having been apphinted, his right
to hold such office, and his title thereto,
continued until the right of a duly appointed
and gualifled successor attached. His right
to hold over and his continuencse. in the offics
was of course contingent and defeasible subject
to be termlnated at any time by the appointment

-




Honorable Elmer Peel: L

and gqualification of his successor. During
the time an officer so holds over, under
the provisions of the constitutional and
statutory provisions, supra, he holds the
office as & de jure officer (46 C.J. p.

- 969) and by the same tenure, after the pre-
seribed term, until the right of his duly
chosen and qualified successor attaches.

It therefore sppears that the trial court
wes in error as to the applicable rule of
law, and in holding that Langston.was not
entitled to hold over and continue in offlce
after the .expilration of the term prescribed
by the order of appointment,™

We have observed from the temms of Section 205.170,
supra, that, after the terms of the first elected Trustees
have expired, by the provisilons of Bubsection 3 of sald
Section 205.170, supra, at, each subseguent general elec-—
tion the offices.of the Trustees whose terms are about
to expire shall be filled by the elsction of Hospltal
Trustees who shell each serve for a term of four years.
The effect of these provigions immediately and per-
manently 1a to demonstrate thet the intention of the
Legislature was, as the same is expressed in sald Sections
205,170 &nd 205,180, that there shall exist no vaecancy -

. 4n the offices of TIrustess of a county hospitaly snd -~
~that the term of office of each Trustee so elected at

77{};éaﬁhfsubsequsntigeneral election shall be for four ™ -
siyearss  Sestlon 205,180 provides that each candidate -

“for the cffice of Hospitsl Trustes shall Tile with the
County Clerk of the county, at least thirty days before
the General Election, an annocuncement, in writing, of
ecendidacy, but in the event there 1s not a sufficlent
numbey of announcements of Trustees flled, the County
Court shell appoint such Trustees as may be necessary

to £111 211 vevencies of the Foard which rezuld from
the expiration of the term of any Trustee, or Trustees,
and any such appointee shall serve until. ths next. general
~election when @ Trustee shall be elected to fill the
remalnder of the umexpired term., Sald Subsection 3
definitely fixes the term and period of time to be served
by such Trustee, elected at each subsequent general
election, at four years, No theory on construction of
seid provision may change the effect of that provision.

s




Honoreble Elmer Peal:

It means that the term of office of each Trustee shall

- expire on the last day of the L yesr period from and
after the day when such Trustee was slected at such
general election, The intention end purpose of the
Legisleture in so fixing the definlte period of four
years thut each Trustee should serve from and after

the date of his or her election so that newly elected
Trustees may take offide 1s further shown by the pro-
visions of Seciion 205.190, RSMo 1949, Subsection 1

of thet section provides that the Trustees shall, with-
in ten days after thelr appointment or election, qualify
by teking the oath of eclvil officers and organize as &
Board of Hospital Trustees by the election of one of
‘thelr number as chelrmen, one as Becretary and by the
elsction of such other officers as they may deem neces-

Sal’y“ o )

_ The period of four years as the definite peribd’of
the term of office of such Trustees, as such, and as
fixed by the statutes, is subject to no qualification
whatevers Bubt the sctusl tenure period such officer -
may hold the office 1s subject t6 the provisions of

sald Subsection 1 of Bection 205,190 by which it is
provided that hils successor shall qualify within tsn

- days after his élection or appointment, This principle
-~ of the authority of a1l public officers to hold offices
- to which 'they have been- ‘sppointed or elected until - thetrv,
' 'successors have been duly elscted or appointed and - CO
- gqualified has been discussed and authorities cited here-

inabove as the law of thls State in support of the

- principle, 1s applicsdble here, Manifestly, the period -
ol time of the tenure of office of each Hospital Trustee

is, and of necessity must be, continued after the full

four year perlod has expired untll hils or her suecessor

has been qualified by taking the oath of office required

by the statuta. ‘ _ _

We believe it is clear from the provisicns of the ,
several sections noted, and upon which comment has been
made and from whlch guotes are herein set forth, that
each newly elected Trustee of & County Hospital shall
quelify for and assume the duties of such Trustes
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immediately, upon his or her elsction, and as soon
thereafter as clroumstances will permit, as 1ls pro-
vided in Subsection 1 of saild Section 205.190, and
not on Jenuary lst, following, as a flxed date to
take office,

 NCLUSION

It is, therefore, the opinion of this offlce,
. considering the premises, that newly elected County
Hospital Trustees shell take office lmmediately
following the general election at whiech they are
elected, and as soon thereafter as such Trustees
may qualify under the terms of Section 205.190, RSMo
1949, Such Trustees should not delay taking.over
such offices until Jenuary lst followlng.

Thﬁ‘féregoing opinion, which I hereby approve,
was prepared by my Asslstent, Mr, George W. Crowley.
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JOHN M. DALTOR
GWCsirk: ' A?tqnnay Generalrr




