LOTTERIES:

—_ - VU P O e e

T "'*74 TTTTE ' ”g\\‘ -
R i g : T Co ™
2 ) ' ‘ . . S iy % . .

i'k ) Machlne called "Joker" hav1ng‘al%5%uf%aTd‘ap-

pearanoes and method of operatlon similar

‘ﬁJoker“-is"not a lottery: to a slot machine, except "Joker" has no
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means by which money can be inserted or ob-
tained therefrom, and all a succesgful player
can win are free games; saild machlﬁe is not
a gaming device adapted, devised Or designed
for the purpose of playing any game of.chance
for money or property within the meaning of
Section 563,370, RSMo Cum. Supp. 1953+ Keep-
ing device, or 1ndu01ng others to play same
~is not a violation of the section.
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t'fe be d&sw&humm of o sinilar device whish has

all of the cutward appearances of a slot machins,

‘but has 6o plass fop coing o be mswbad or dise |

charged by the mathine,.  The sole objective from
my obpervation has been the econmbtruction of a
machine that would be attractive from the sbtande
point of tglayam agnd who oould stand no chance
at all other than the winning of free games,
which with this device would be nothing nther

 than pulling ‘the handle one time for sach game

won. The name they have adopted in calling it
the ‘Jﬂkﬁ’x" wuld be very. apgropriate.
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the maghine and found that theres was no opening
for the insertion of coing or whers money is come

- monly discharged from a slot machine, The control

box slong side of the seme thet is shown in the
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. pleture epparently is to be on the baek bar of =
'the sounter snd one desiring to play the *Joker'
77 ‘would pay the attendant who would run up as meny
' free games as were pald for, Thias score would
jo indicated on the thiree openings on the fyont
he maghine and it would take one game smch
“4ime the handle was pulled one time. In the . =~ -
. event one had a winner.as 1t was lmown on slot -
© - machines the machine would run up additiona) ..
 free gamas, I might sy that the inside of the
- apparatus doss not have any reels whatever and
. the variation ' repult of each pull of the
Lleh 1ight goes o
dgrnie on the face of

£ .
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- MThe question isi

18 a machine that has ell outward sppears .
ences of belng an illegal slot machine, - -
but whieh has nbd meaps by which money can

‘be inserted or obtained from the same and
only registers free plays as on a pin

‘ball machine; to be vonsidered a gambling
devide and prohibited by the present laws

_of the Btate?"

o7 Gaming was net a criminal offense at common law, and the
devices used for those purposes Were not unlawful per se.
The general rule in this regerd has been stated in $.J.8.,
Volums 38, page 142, to be:

"Gaming in end of itself, when not so public

as to constitute a nuisance; was not a crime -
" at common law, snd is not unlewful per se.

Howéver, under statutes in the several states,

gaming generally or of certain kinds is now an

. offense."

© It is not a eriminal offense to keep or operate gaming '
devices unless it has been declared such by statute § In Mlssouri,
Sectlion 563.370, R8Mo Cumulative Supplementy 1953y provides that
any of the gaming devices therein mentioned; kepty or operated

is & oriminal offense, Said Bection reads as followsi

"Every person who shall set up or keep any
table or gaming device commonly celled A B G,
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j_jma:ahine, stand or davias of whatever pattm, L
dnd or make, or hawwar worked, operated op .
ipulsated, or any kind of gambling btable ¢
tbling device ‘ads,p'bad &av:&aa% and design

. ‘the purpose of ing eny game of -
meney or pro
« pormit any pors
ny such gaming 1t
,_,,uponanygm )
table or gambling devi
‘against the keeper the
ng be adjudged gul

Jtrd

o years; or b j,
A‘__S;l for a ‘aerm 0t

8 section does mai: daﬂm‘ -_“ﬁl@t macshma“ o m* of
aming dovices thereln vaferred to, but mes n{
sach device by the name by which it is common Ly
& sbatiate fur“&her reciter that the keeping by any
, £ such devices a&aptaei, devisged and dsaigne@i f@r the;
p 'poes. of playing any game of chance for money reparty
and ghall induce, entlice or permit any person 1o ’oe or . 1ay
a‘b pon any such geming table or gembling ‘device, # R
n convietlony, be adjudged guilty of a felony, %e"f
Sino we heve no ahatu‘bary definition of & slot machine 6y '
of the manner of. playing upon Bamey we must turn to the at:a.'cutes
‘ thez* Sftzm;as for semew _

’"eyhgre ¢all attehblon to Paragraphs 1 and a, saa+1en 9&4,
Qi:lafhém  Statutes of. 1941, ﬁafinmg the words "slot ma»hine" :
ds’ a8 fallw:s: S e - S

;l.rst; Any maahme, instrmnent, msehanj.sm nr SR
. ‘device that operates or may be opersted or play-
L Jed meehanieslly,: elactrmally, automaticelly or.
. menually, end which can be played or operdted -
. by any person by inserting in eny manner inte
saild machine, instrument, mechanism or devide,
B coin, chip, token, check, credit, money, TOPrO=
. 8entative of value, or a thing of value; and by '
- which plaey or coperation such person wili stand
. to win or lose, whether by skill or chance; ov
- by both, a thing of value; and ‘
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-"*Second: Any mashine » inst«rument s mechanism
o or device that operates or may be played or
. opevated mechanically, electrically, autos. .
matically, or manually, end which ean be playad
r operated by any person by paying to or deé=. -
..p‘osi*bing with sny person, or by deposibing. with-. gh
or in sny csche, vaeeptaele, #slot, or.plage s
ol ehip, boken;. sheck, . emdih, Mmoney; rapre=
. pentative of velue, or g thing of value, and by,-.
' which play or operation sush person will stand
~ to win or lose, whether byr m:w. or eha.nca, o
by bath. & thing of valua.

e 1;' ﬁ_a be‘lieved tz!m% this dammﬁmn is a gmd one and
g,i- 8 o olesr description of o slot machine and the menner -
of eperating or playing same, It 48 believed that sald dee
finttion 1= in sccord with Sectlon $63.370, supra, as to the
deseription of a glot maechine and the menner in which this
geming device is operated, However, we wish to point out
that, in our opinion, the 8lot machine referred bo in the
gaot :!’.an quoted, 1s one which is capables of having money ine -
od into a slot for that purpose, end no other articlea,
1 a5 thoge mentioned in the Oklahoma etatube, belng the
representatives of money, arve mentioned in the Missouri
statube, The Oklahoms statukte referg to the player winning
something by chance or skiil, or both, which 1s eithen menay
or g thing of value, whereas, Beetion 563,370, supra; makes:
no ‘refevence to akﬁ With these exceptions we feel that
the definition of & slat machine 18 a proper one and 1s with-
in the contemplation of the Missourl statute now under gon-
sidemtion. .

- Having noticed the chamoﬁerismcs of a slot maahina given
in the statutory definition, 1%t remains for us to dstermine
vhether the machine deseribed in the opinion request is a slot
maghine. If 1t 1& such g machine, then the keeping or operating
af 1% would be & gambling davice a;nd ln violation of the étamte.

The machine called "Joker" ‘has been described in the opinion
requesat as having "sll of the outward appearances of a slot -
machine, but hes no plase for coins to be inserted or discharged
by the machine, The sdle 1‘.b.~ ective from my observation hes been
the eonstruction of g mechine th ab 4o ulg be pttractive from the
stendpoint of players and whc; could stand no chance st all ather
than the winning of fres 00 CEMeS,. which with this device weula be
nothing other then pulling {he handle one time for each zame g n,"
{Underscoring ours,,
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Xﬁ is obvious that the “Jokar" playmr cen bske no ahance

qffwiﬂﬁin% & prizs of money or property within the maenlng of
‘ 3 3%370, supra, unlegs the winning of Troé fams| aeuld
fied as groparﬁ The case of State vs, U and
ball Mechine 8&& syw. (2d) 85k, is one fui-
atbers, hold&ng that the privilsge of playir
xopnrty within the. mﬁanin@ of vhs GmﬁblingT

wﬁk “a?p&gyer ia entitlad to frae gamﬁa apan tha athainmanﬁ af a
" ‘eertuin soore this makes the machine 'a gambling dsviea unaer'bur
7.7 and iarsubjact to aamriaaat&an» RO o e B

'~ he maehine had been ss;sed under & saarch warrant 1sausd
un&er;gmthsrity of sectianv‘fgs, R84 Motw 1939 (now Section

80; RsMo Cumy Supps 1953}«  Its destriction hed been ordere
the trial court, since the machine hed been found to be a
ganing e prohibited by Seotion 1176, R.8, Mo, 1939 (nmow
gzcbian 5&31379, RBMe Gwa. Supp* 1953} The chrt aatﬁ, 1.3.

*“Many vther cases have boen  vesd but nnarly a1
- of. them construe a statute different in ﬁhraﬁ.,i
~~x_eiogy from ourse

"Gambling, as 3u6.icia11y defined hsw thwé
‘negessary elements, (1) conai&eratien or risn, i
{2) chance end (3) reward or prize. But the :

~ legislature has required the third element,
" when referable to & gambling device, to be
- 'mongy or property'. -Does the player get
property for his niekel? We think not. It

is argyed that he gets emusement. The vacuous -
‘mind thet may momentarily be brightened by Co

o0 finding entertainment -enid emusement in webteh-
. ing a metal ball meands ilessly over the -
gurface of an Inclined table and Ffinally score

by dropping from sight into an aperture therew

in, would be equally entertained by watching s

certain gpecies of scarebaeoid bestle aimlessly ,

roll his putrid ball seross the ground and inte

a hole where eventually it becomes sustenance.
for itself and young.- Would not ithe entertain.
ment and smusement in each instance be the dame
though five cents 4is paid to pull the plunger
in the one and in the latter, the propulsion

is by bhe beetle and its accomplishments are

‘5 -
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not emblegzoned upon an electrically lighted
gcoreboard, The privilege of wabching slther
would certeinly not be property, under Seoction
1675, end we ghall not dignify either by hold=
ing 1t to be. ta "“thing" of velue,'

.~ "If a free game 18 property or a thing of value,
. what kind of value has 1t7? Gartainlg it has no

~sducational or intellectueal value, How could
watohing & rolling ball bounce from peg to pin
and then disappear, enrich the mind or broaden
one's intellect? After its propulsion by the
plunger, gravity moves the balls bubt that law

~ of physiles wes discovered by 31ir Iseauc Newton
~and became common knowledge more than two cene

- turies sgo, Such informabtion is not acquired
“ by inserting a nidkel in g pinball machine,
From the bestle, one might leayn some new fact
relating to entomolegy bub nothing from !'Jack
and Jill,Y If there is educational value in

. either, it preponderates in favor of the beetlse,
A free play certainly has not the edusational.
velue of a pleture show,; which in addition teo
entertainment and amusement, brings before the
eyes and ears of millions;, scenes and descripe
tionsg of feraway places, fine acting, historical
foets and scientific matters that could be, by
themy viewed or heard in no other way, Few
_modern developments have more educational value
than the oinema. .

"A free game has np physical value such as &
game of golf, which by its pleasurable exer=
cise, coupled with fresh air and sunshine
davelops the muscles, invigorates the body
and creates a feeling of physical well being,
thereby improving health and prolonging life.
No such benefits aeppear here, To be allowed
to do a useless thing free does not meke that
privilege property or a 'athing" of value!
beeause one has previously paild for doing
another such useless thing. There is a vast
- difference between cost and value. Permisw
sion to use s useless device 1s not property
of 'a"hing" of value,! though the device
used cost money to construct,

"Does the player receive anything of finencial
or economic value? Rather 1sn't this so«called

b
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recreation and smusement the antithesis of value?
If onets time is worth anything; it 1s a loss.
 ingtead of gainy a waste inateaé of reward, Hope
' of reward or gain, abeve the amount risked, is
. the lodestone of gambling, The fect that one has
. paid five cents for 1t does not conelusively fix -
) ﬁhat,lar any sthar aum, ag ‘its velue or any valuaac
at al L SURTT

, “Iﬁ mey be argued that ﬁpporﬁuniﬁy o play brings
gustomers to the place of business where such dee
vices are located, Assuming that 4t does, that

 Ypay off! does not go to the one who rigks hig
vniekel and. takes the ehance, If the only benefit
that arises from the keeping of the device.goes
to the ke eper by réason of other potential bugiw
nese transactions of the player, it could hardly
be said that the third element of gambling was
present, Rather, the first element of gambling -
is augmented,

"The legislature may decide that such a éavice ,
should be suppressed becauss 1t is useless, ..
causes a waste of valuable time and tends to enwe
oourage aend develop the gambling instinet in the
young, an argument that has been advenced, dicta,
in mehy detisions, But until legislation to that
offect is enncted, we must construe the statutes
ag we find them, _

~ '"The judgment ahould be reversed and the maahine,,
T 8o seizeé, returned to elaimant. Ib is so orderw
edq - , .

It is generally conceded ﬁhat, before a devica, o tha
operation ¢f gsame, can be classiffed as a gambling device or
game within the contem@lation of the sriminal statutes pro~.
hibiting ‘the keeping or operation of sald devices or games,
three essential elements must coe-exist ab the time of the
ke eping of said game or device, named, one, considerationg
two, chance, and three, prize,

Ordinarily, the consideration is the amount af money
or other property paid for the privilege of playing, and the
player by so doing plays the game, teking a chance to win a
prize of money orpproperty, which is usually of much greater
value than the consideration paid,
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From the fasts given in the opinion request, a player
pays & certain smount of money consideration in advance for
the privilege of operating the deviece known as "Joker". The
oparaption of seme 1s accomplished when the player pulls the
handlé logated upon the side of the machine, .When this ao=
tion 18 completed one game has been pleyed, At such time the
pleyer tekes a chance on winning free games, which gamesn, as
was pointed out by the Court in the "Jack and Jill" Pinball
Machine sase, were neither money nor property, henecs, such
games could not, and do not, conatitute a prize, and prize
is one of the é¢ssential elements to make the transastion a

It further appears that the "Joker" was constructed for
the purpese of affording innocent amugement to players and
glso a8 & stimulant to the business of the proprietor in whose
place of businese the machine is located. It 18 obvious that -
the "Joker" 1s not a slot mechine or a gamhling device adapted,
deviged end designed fer the purpose of playing any game of
chanse for monéy or property within the meaning of Section
563.3704 supra. Whige it might be physically possible for
players to gamble upon the mschine, and by their actions make
it a game of chance, yet this is not the purpose for which
the machine was construetsd nor intended to be operated, cone
sequently, sald machine is not a gambling device per =e,

The statement of factas does not disclose that the machine
referred to in the opinion request has ever been used for
gembling purposes.: In the event such facts should be shown,
then; of course, in that particular instance the machine could,
and should be classified as s gambling device, and the keeping
or operation:of same would be in viclation of the statute.

In view of the foregoing and in answer to your. inquiry,
it is our thought that the machine deseribed in your letter
and called "Joker" is not a gambling device, and that the keepw
ing and eperation of same is not prohibited by SBection 563.370,
supra. - '

CONCLUSION

It is the opinién of thig department that a machine referred
to as "Joker" and having all the outward appearences of a device
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commonly called a 8lot machine, but having no means by which
money c¢an be inserted into it, and no money or property of
any kind obtained therefrom, and free games are all that a
player can win when operating it, is not a gaming device
adapted, devised or designad for the purpose of playing any
geme of chance for money or property, within the meaning of
Bection 563.370, R8Mo Cum, Supp. 1953« The keeping, or
inducing others to play or opsrate sald machine 1s not a
violation of said statute,

The feregoing opinion, which I hereby approve, was pre-
pared by my Assistant, Mr, Paul N. Chitwood,
Yours very truly,

JOHN M, DALTON
Attorney General
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