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February 16, 1954

Honorebls Garney L. Meoody
Prosevtuting Attorney
Wright Gounty
Hartville, Missouri .
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' This,ia~in‘raap¢nae~to youy ﬁequast for opinion dated
Jenuary 30, 1954, which reads, in part, as followst

"Is 4t lawful for a Township, in e county
under township organizeation, to use towne
ship machinery to do work for private
individusls for hiret" -

At the outset, in the determination of thls question we
are confronted with the provisions of Section 65.270, RSMo 1949,

which reads as follows!

"o townehip shall possess any corporate

- powersy excapt sueh as are enumerated opr
granted by thls chapter, or shall be .
speclally given by law, or shall be neces=
sary to the exercise of the powers so :
enumerated or granted,"

It 18 significant to note that absent such e statutory

- proviglon this same principle of law has been applied to other
public corporations, such as counties end municipalities. The
following excerpt from the case of Lencaster v, County of
A?chison, 180 S.We (2d) 706, l.c. 708, is particularly worthy
of note! ‘

"Both parties to this sult agree that
counties, like other public corporations,
'ean exercise the following powers and no
otherst (1) those granted in expross
wordsj (2) those necessarily or fairly
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implied in or incident to the powers
expressly graented; (3) those essential
to the declared objectas and purposes of
the corporation =~ not simply convenlent,
but indispenseble., Any falr, reasonable
doubt concerning the exlstence of power
is resolved by the courts against the
corporation and the power is denied.! -
Dillon on Municipel Corporations, 3rd Ed.;
Seetion 89. We have repeatedly approved
this quotation. See State ex rel, City of

- Blﬁ@ 5 :"ings Ve MGWilli&m.S et al.; 335 Mo,

T . Bl6, Th S.W. (2d) 363; sStete ex rel, City
of Hennibal v. Smith, State Auditor, 335

Mo 828, T SuW. (2d) 367, 372."

'~ Bee also Snip v. eity,ef;Lemar, 201 s.W. (2d) 790, 1l.c,
gg{i, and&‘g %or ot ale ve Dimmitt, Mayor, et al., 78 S.W. (2d)
Ly ‘l.G.‘ il 3e : : :

' More specifically, it has been held that the same principle
that spplies to countlies with regard to powers which may be
exercised is also applicable to townships. For instance, in
Jensen v. Wilson Tp., Gentry County, I45 S.W. (24) 372, l.ce
374y it was seid: , '

" s % 4 A township board functions not as

- a court of broad jurlsdietion but as the .
agent of the township with limited authori=-
tye Consequently, 1t 1s even more essential
that 1ts euthority be exerclsed in strict
compliance with the powers granted to it.
Such & board comes under the same rule asg
a county court. A county court is only the
agent of the county with no powers except
those granted and limited by law, and like
all other agents, it must pursue its .
authorl ty and act within the scope of its
powers. BState ex rel. Quiney, etc., Ry. ,
Co. V. Harris, 96 Mo. 29, 8 S.We 79lL. % % &

Bearing in mind this prineiple and the similarity between
the rule as applied to counties and municipalities and Section
65.270, supra, we now proceed to examine some of the cases
construing the corporate powers of municipalities and counties.
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In Kennedy v, 0ity of Nevada, 281 S,W. 56, the city had
purchased land for the purpose of mainteining, and so maintained,
a tourist camp for the beneflt of transients, It was held in
that cepe that the city had excesded its authority, and the court
made this statement, l.c, 60t - ' :

"of course, & municipality has no implied
power to engage in e private business.
19 ReCGeLs po. 788, Sec. 95. # # «

‘The case of Heimerl et al, v. Ozaukee Qounty et al,, 256
Wise. 151, L0, NuW. (2d) 56k, was an aotion brpught to determine
the constitutionality of a Wisconasin statute which purported to
authorize citles, towns and villages to enter into contracts to
build, grede, drain, surface end gravel private roads and drive-
wayss It further provided that any county could enter into
agreements with a municipality to. perform for it any such work,
The. court, in holding this statute unconstitutionel, distinguished
between this type of activity and other projects in whlch counties
and municipalities might engage by virtue of other statutes, such
as removing snow from private driveways, the manufacture, sale
end distributlon of agricultural lime, the soill conservablon
statute,. ete., on the ground that the latter are natural govern~
mental functlions: and are necessary to the health, safety and
welfare of the community as a whole, whereas under the statute
in question the publie received no benefit either directly or
Indirectly.  Only the private landowner benefited, and it was
not therefore a proper govermmental function. The court quoted
from State ex rel. Wisconsgin Deve. Authority v, Dammann, 228 Wisc.

"1The course or usage of the government,
the objects for which taxes have been
customarily and by long course of legis-
lation levied, and the objects and pur-
poses which have been considered necessary
for the support end proper use of the
government are all mgterial considerstions
as well as the rule that to sustain a pube
llc purpose the advantage to the public
must be direct and not merely indirect or
remote. " '

Taylor v. Dimmitt, supras, was an injunction proceeding
brought to enjoin the erection or operation of a proposed elec~
trie transmission line by which the City of Shelbina proposed to
furnish electriclity, of which it had a surplus, to en unincor-
porated village located outside the Gity of Shelbina. It was
not contended that the city had no authority to sell or supply

3 -
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g utility service to nonresidents but merely that the statube
did not give the city suthority to construct, maintain and
operate an electric transmission line for this purposes The
court considered the statutes authorizing a municlpal corpora-
tion to aequire, maintain and operate power plants, ete., and

to supply nonresidents but concluded that the statute did not
authorize the construction, maintenance and operation of an
electric transmission line for the purpose of furnishing service
to consumers outside its corporats bounderies. Although a con~
stitutional issue was raised, the court concluded by saying
that, since the statutes were not-broad encugh to authorize the
gonstruction, maintenancs and operation of the proposed electric
transmission line, it was unnecessary to discuss the constitu«
tional issues presented.

-In the question before us submitted by your request, we
are not put to the task that the Wisconsin Supreme Court wes
in the Heimerl case, supras, in that we are not faced with a
statute speeifically purporting to authorize the practice about
-which you inquire so as to give rise toc the presumption of cons
stitutionality, On the contrary, in order to uphold this
practice not only must we find that this will inure to the
benefit -of the public generally so as to make 1t a proper govern-
mental functlon but we must first find statutory asuthorization
therefor, . '

Ccnsiderin% all the powers grented to townships in Seetions
65,010 through 65,610 and Sections 231,150 through 231,330, RSHo
1949, we are unsble to find any power from which it could reason=
ebly be implied.that townships have the authority to use township
machinery to do work for private individuals for hire. Such a
practice, although perhaps in some cases convenlent, is certainly
not essential to the declared objects and purpoges of the towre
ship government and is not necessary to the exercise of powers
expressly enumerated or greanted. Parephrasing the quoted portion
of the Kennedy case, supra, it cen with pertinence by analoglecal
reasoning be said that & township has no implied power to engage
in a private business. We therefore conclude that the power to
use townshlp machinery to do work for private individuals for
hire has not been granted by the Leglslature,

‘ The holding herein is consgonant with the opinion of this
office to Honorable W. Oliver Rasch dated June 3, 19,3, in which
it was held that a county court has no suthority to rent road
machinery to an individusl, etec., and with the opinion of this
office to Honoreble James E. Curry dated February 13, 1951, in
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which 1t was held that a ‘county court has no euthority to lease
part of the courthouse to a private individual, coples of which
we are enclosing. ,

_e,omms:on

It is the opinion of this office ‘that a township has no
authority to use townshlp manhinery to do work for private ine
dividuals for hires .

" The foregoing opinion, which I hareby approve, was prepared
by my Assistant, John W. Inglish.

Very truly yours,

- JOHN M, DALTON
Attorney General
JWI il
Ence (2)




