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RECORDER OF DEEDS: Deputy recorder has no authority to record
DEPUTY : . instruments after the death of the officeholder
PUBLIC RECORDS: by whom he was appointed; such attempted

, o recordation may not be given legal effect by

8 subsequent ratification of person appointed
to fill the vacancy,
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Froaecuting Attorney
8t+ Prancols County
FParmingten, Missourl

Dear 8iriy

Reference is made to your recent request for en official
opinion of this office, which request reeds, in pert, as follows:

"As you no doubt know, Forrest Robinson, Recorder
of Deeds of 38t. Prancois County, passed sway on
Decenber 20, 1953, end no successor has been
appointed to £1ll that office up teo the present
time, As a result 2 guestion has come up, upon
whiech I am requesting an offieial opinion,
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"In order not to bring this important office to
& standstill, Mr, Robinson's chief depuby hes
kept the office open and doing business, since
the desath of her prineipal., However, 1t would
seem that death would revelke this sgency, as it
would *‘any other, and the deputy, while acting
in good feith, has only the barest color of
euthority,

"The question is, what hes been the effect, if any,
of the recording of ingtruments by the chlef deputby?
Will ell Instruments recorded during this period
have to be re-recorded? Will the successor in
office who will be sppointed under Artiecle IV,
Section Ji of the Constitubion of Missouri, have
to ratifX the acts of this chief depuby, in ordex.
" to give them legal effect?"
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We assume for the purpose of discussion thet certain instrumanta
were entered in the records by a duly appointed deputy after the
death of the recorder by whom he was appointeds The guestion then
is what effect 1s to be given to such entries? 1In other words,
have these instruments been properly recorded? '

Bection 59,010, RSMo, 1949, provides that there shall be an
office of recorder in each county in the state, Section 59,120,
RSMo, 1949, provides that the recorder "shall record all instruments
“of writing authorized and required to be recorded," in books
fufnished by the county eourt, Section 59,330, RSMo. 1949, provides
"1t shall be the duty of the recorder to record:" then proceeds
to enumerate certain instruments, Section 59,400, RSMo. 1949,
specifies the manner in which a reporter shall place an instrument
upon record, Section 59,600, RSMo 199, provides a penalty for
gailure of the recorder to perform the duties imposed by Chapter
'99‘

} Reading the above noted provisions, in connection with other
provisions, relating to the office of recorder of deeds, we arse
led to the conclusion that the duties lmposed by the recording
acts are personal to the. person duly elected, qualified and
oceupying the office,

The rule 1in regard to the acts of deputies in this state 1is
stated in the case of Halter v, Leonard, 223 Mo, 286, l.c, 293,
as follows:

e 4 #It 1s a well settled rule of law that all
offlcial acts done by a deputy should be done
in the name of the prineipal, ' A deputy is one
who, by appointment, exercises an office in
anothert!s right, having nc interest therein,

but doing all things in his principal's nawme,
and for whose misconduct the princlpel is
angwerable,! (9 Amer. and Eng. Ency. Law

(2d), 369; Carter v, Hornbaeck, 139 Mo, 238,)"

Following this rule to it loglcal conclusion it would, of course,
be apparent that a deputy could not act as such in the absence of a
- principal in existence, Noting speciflcally such conclusion the
court in the case of HerrinD ve Lee, 22 Ws Va, 661, l,c, 667,
salds

"# % %These definitions clearly show that there

mist be an officer or prineipal in exlistence and
capable of acting for himself at the time the
deputy or agent is acting for him., When the
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officer or principal is dead and that fact
18 known or he is otherwise disqualified

to act for himself he cannot act by deputy
‘or agent. Hunt v. Rousmanier, 8 Wheat,
17hs Story's Ag. Sec6e LB8, So if in any
manner the principalls power over the
office or subject«matter of the agency
becomes extinct, the authority of the _
deputy oregent to act also ceases, Story's
Age Sece. 499, This must be so of necessity;
for unless there is an office in the
pogsession or under the control of the
officer he carmot perform the duties of

his office, and to hold that the officer
could act by deputy in such case would

be to hold that he could do by deputby

what he hed not the power to do himself,
Such a position is contrary to both law
and reagon, i &

. See also 3 Am. Jur. Public Officers, Sec. 460, page 219,
wherein itAis stated?

Uy 4 #His principal is responsible for his acts,
he is removable at the pleasure of his prinecipal,
and his authority ceases at the latter's death

or disqualification, # % &" . : :

It is also stated that entries mede in a record book by an
unauthorized person are volds We note 76 C.J.3., Records, Sec.
17, page 123, wherein the rule is stated as follows:

"In order to constitubte a valid record it must
be made by an officer having the subthority to
do so, or, as stated otherwlse, it 1s essential
that 1t be made by the person whose duty it is
to make the record, er the transcription of

an instrument inbo the record books must be
made by or under the superintendent of the .
officer therefor., An entry made in a record
book by an unauthorized psrson is void, % ¥ "

In view of the foregoing cited cases and authorities, we are
of the opinion that in the instant case the authority of the
deputy ceased at the death of the recorder, consequently, the acts
of the deputy in placing certain instruments in the record book
are vold and of no effect being without authority of law.
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You next inguire whether the person appointed to fill the
office may ratify the acts of this deputy to glve them the required
legal effects We, in thls regard, refer to two recognized rules of w
the Law of Agency, (1) the existence of a principal at the time an b
act is performed is essential to the ratification of the Act, (2 C.J.S,
Sec, 40,) end, (2) there can be no ratification of an act which
could not have been legrlly done by the ratifier himself in the
first instence, 2 C.J.85., Agency, Sec. 37, pege 107k,

Applying the above noted rules it is our opinion that the
person to be eppointed. to £ill the vacaney cannot ratify said acts
since the depuby was not purporting to aect for a principal in
existence, HIurthermore, the appointee could not ratify and give
effect to acts prior to his appointment since he himself had no
authority to act as of that time,

CONCLUSION

Therefore, it is the opinlon of this office that instruments
placed in the record book by a deputy recorder after the death of
the officer by whom he was appointed and prior to the time that the

vacancy in office is filled ag provided by law, are without sanction
- of law and voilde

We are further of the opinion that such acts may not thereafter

be glven legal effect by subssquent raetification of the person
appointed to £ill the vacancy,

This opinion, which I hereby approve, was written by my
assistant, Mr, Donel D. Guffey.

Yours very truly,

DDG : 1w

JOHN M. DALTON
Attorney General




