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PUBLIC ROADS: A public road which has not been used by the 
public for a period of f.ive years continuously 
becorra s abandoned and ceases to have a legal 
existence. 

FILED 
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Ymu;t ••otnt re4ue1t to)!! an ott1eia1 optnion reads Q t~l· 
lodt 

•&.•1r•J"al »t$nth.i: tsJ a t.aa-Dt&l';t Ml-. Olat 
Adetta:()n• ot ne.- .·lU.4gtinfll.J • Mo~., ••• . 
t·• ~· 84 ~al:ked to •• abo~t 4 ,.. .. , wM•h 
· h4tl . l.J••n . ¢1,.•a•4 . tor a••u• atU1 ••()J(tnt4 
•1th~t oon.Ju~tin$ bfm, • thl• ... .-4 jotn• 
tns his ttWm on \he. Korth. .,.,,., he e•l• 
leO. on 11).4 gat~ 4nc1 adv;t.eed m.t tlali\t h• 
b.•d b••n .a4•t•f,d ,., wtt• yo\l .,._ h.e f:laked 
•• t:r l would ;wJ.t• j#)\1. tor b..bl. 

"It iltems that tb.lll x+oa4 h•s bt»en elos•4 
tor a$ . Q thtt-tr 7$;~• t in r-.o1i l ~·· · 
bee.n t:o~1! that· it he.d not. b•tn ~sed sinee 
1.916. When ~;. An;f!e~·~n: b(jusnt thts tfi\rm 
••v•n J&$li"t tlSOt htt Jo;-th tenee :ran down 
the £Mtnt$z- or what bad li~en t~a pu.b11e 
X' .... d, wbt4h. b$.;d b••n ab(Ml<lon•d a11 these 
.,._... \fhtlt .Mr. And•ra<m u.d w1te wer• 
1n low&~ the . 'lownabtp B••ra,, at the in• 
atet~o• ot Mr,. De-.n l$b.n&t:~nl'' who owna land 
l$.'t or tll.e .tmdercaon lMd·, tol-e down tho 
ttn~·• -.nt\ Qd• a road to gtv•. a:ecesQ to th• 
J~bnson l~d trQJJl the West. ,hi., -.eandoned. 
_.oa(l11b."n • publ1o t-·-..a, ha4 ctxtend•d one 
Jl.alf mll• iast1 Ill(>~ the Not.'~h •4se of llthat 
is. now the Anders()n latu!lt tbon one quarter 
mile &C>'Ut·P., then ()ne halt mil• East where ~t 
4ontil'lued on last and, at the end of th1e laat 
halt mile Es.st, a~so connected w!th a public 
road. running South. Aa it now 1a1 · only the first 
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.. half mile, tr~~·::17he .. Y.f&st, al~ng tb~ Noxatb .. · 
· • .; edgtt of the ~(J.~IQ);}; ··land was . openedt lt d~es, 
· ·· ne>t eonneot wttn: @f.)publie t-oad ed.1~ .r.;r 

the scle. purpose ;<f~;jigat.ning -.eeess t• ~he · . .· .. 
Joll.rtson land. ·. ~:.-:\~derson was not •~nsul:ted · 
b$tor.e the roe.~. ~·· :'ipened,. cloes not W$.1\t to : 
giv• any land ~;~;:; this private ~tad and wants·,~.! 

· know what his ~···~t"ae . 1$. Til& J9hnsons alre.~ 
· have aceess to' .. th$!' land vJ..a public X'oads, ••t'4e 

· ; from this private t."oad wh1oh they have had open-, 
.. e<l. . 

"X reeall a bill pas·ied t111s aerud.on! of ~he Legte- · 
lature whioh p~ovidea that wher• a road has bee~ 
abandoned .f'i ,.~-.. yeua or longtt-• 1 t ceases to b• ·: 
a publ.ie roa.d.- · 

. You state that the l'oad_it?. question ");las been·eloaed tor 
aS or thirty 7ears" prior to. 1-tiJ t-ecent op~m:tng. Assuming 'th$.8 
statement to bt oQrrect.t ~tits ,ur_opinion. thatno~u•e ot this 
roa.d tor this period ot t~e constituted -.n a'ban4onment; that the 
road c.e.ased to have a legal exist•nce; ~4 $heretore could not b.e 
"reopened .. because no road eld.st$0. te> r•ope:n. 

In this regard we d1reot your attention to Section 228.1.90• 
R$Mo, oum. Supp., 191)), whi~b. re$.48 a.s .tol+owst · 

"All roads in thi.s s:tate that hlive been estab• 
l1shed by any order of the county court, and 
have been used as public highways tor a period 
of ten years or ntt~We• shall be deemed. legally 
establ1$hed public roadsJ and all :r()ads that 
have been used as such by the publlo for ten 
years continuQusly• and upon whieh there shall 
have been exp~nd~d publt-c money or laber tor 
such period, shall be deemeti legallf established 
roads; and non·~user by the pub lie tor 1'1 ve years 
continuously ot at'ly public road ahall be deemed 
an abandonment and vacation ot the same." 

P:rior to 195.3 the time required· to e:t'.tect an abandonment was 
ten years instead of five, as it n(>w is~•? 

There are many Missouri e.ases aon$truing the abG>ve statute. 
We select at random one such ease containing a clear discussion. 
of this law. In the ea:s.e ot Oetting v~\\ Pollock, 189 Mo.··· App.· 26,3, 
at l.o. 270, et seq., the court statedt 



Honorable J, Slt Lincoln 

n*I'hel'e ~1 be a vacation ot a public highway 
by proceedings under the statute, as we have 
ahown1 or the v~oation may oecu.r by abandon• 
ment under seetj,..()n ·1044.6, Jiev1sed Statutes 
1909 • txwom nonuaez- by th& public tor a period 
ot ten .,.~. eontinUGUily. That is to aay, ta 
highway may oeai~Je to eltist either by ab8J.'J,don• J 

ment or by vacation according to law_. ' .(2 Ell1<ltt 
on aoads and St~c;utta (.3 Ed.) 1 se~h 1172.). ~he sa.me 
authority (See. 117)) holds that the burden ot ilhow• 
ins &Jl. abandon,ment ts upon the party who ass&:cta 1-b. 
The· oolU't 1n • ease, ix1 1 ts finding of faots, stat• 

. ed the.t. this t-Qad haa 'been regarded bf most of the 
p6ople 11 V:ing ln the neighborhood of 1 t as an aban• 
doned roa«~• We do not believe this is sufficient .. 
to·const1tute. abandonment • . It no other way exlmted or 
vacating highWays,. it znight be argued with good rea• 
sQn that what most ot the people thought who were en• 
titled to use &\highway would be e.cont:roll1ng taotor. 
In the case of o•D~a v. State (Neb.), ~9 ·N. w·. 299, 
)001 the rule 1s thus deola.redl 'In o:rraer to vacate 
a, road by nonuse:t', there must be a ~lear and entire 
abando:nment ot the roa.d by the public tor the stat .. 
utor;r period ••••• Qf£1cers and courts cannot inquire in• 
to the extent ot the use whether used much or little 

by tht"t publ1o. If used.~at all, the road will 
not !!be 11 d.eemed vacated.-'"•* * *" 

In the'·instant case it appeQJ.'ls that there was no use what• 
ever or this ~oad to~ a peri~d of time much greater than is requir­
ed by statute· to con$t1tute a.n abanlio:nment ~ and that ·ifue~'ef'ore the 
road ceased to h~t. ~"1agal existence and, since it did not $X1st. 
could not b& reopened. · 

We note that you inquire o£ us what rec;Jourse may be taken by 
~ owner of land abutting upen this pasQageway which has been opened1 
which opening takes and turns into roadway a portion of land claimed 
by the abutting landowner. We reel that an action which might be in• 
stituted in this matter would be a privat.e aet1on which would have 
to be brought by the landowner through a private attorney, and that 
1t is therefore a matter which is not within the jurisdiction of this 

· department. For this reason we do not discuss this phase of your 
opinion request. 

CONCLUSION 

It is the pf>inion of this department that a public road which 
has not bean used:fby the public for a period of' five years continu-
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ouslJ becomes abandoned and ceases to have a, legal existence. 

'rhe foregoing opini:on,.which I·herebJ approve, was prtpare4 
by my Assistant, Hugh p. Williamson. · 

BPW/ld 

Very trUly yours f 

, JOHN M. DALTON 
Attorney G$neral 


