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INSURANCE: ‘Contract of'Floihl Hills Memorial Chapels, Inc.,

: with Oliver F. Gregg, dated June 10, 1953, not an
insurance contract. Persons negotiating such con-
tracts not required to be licensed by superintendent
of division of Insurance. '
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Sep tember 15, 195]
lgﬁﬁﬂrﬁﬁ$ﬁ=§i Lawpente Leggett = y
Superintendent of the Divisgion of Insurange
Jefferson Building |
Jefferson Gity, Missouri

Dear Mr. Leggett:

‘1fd,gﬁh@gﬁ@l&#ﬁing §pinioa 1s pendercd in reply to your request
bawaiﬁgﬁas’fallawaxt : S : e

~ . "Qver a period of some three ¢r four years
this Diviglon has received complaints from
verious organigations and individuals con=
cerning contracts issued bzaﬁhe-g&pti@nad
company, which provide sertain funeral
- benefi%s in ease of death of the party conw
\ AR - tracting with the company. -

. #¥ou will rind atte¢hed hersto a photostatic
: copy of the contract which is c¢urrently be=-
ing lasued by the company and I respectfully
8ak an opinicn from your office as to
whether or not the #ald contract constitutes
an insursnce ¢ontragt under the applieable
laws of this State."

Your request calls upon this office to review the written pro-

visions of a certain contract purpoertedly entered into between
Floral Hills Memorial Chapels, inc., of Kangsas Clty, Missouri, as
one contracting party, end Oliver ». Greggy Lli3l4 Park, Kenses City,

Misgourl, as the other c¢ontracting party, such eontract bearing date
of June 10Q, 1953. Ths purpgosé of thleg review is to determine if the

eontract is one which contains covenants and agreements whieh will

cause the same to be denominated a "contrast of imsurance," the of=-

fering for sale of which would be in violatien of Section 375,310,
R3Mo 1949, which statute provides, in part, as followst

"Any assoslation of individuals, and any

corporation transacting in this state any
insurance business, without being authore
ized by the superintendent of the lnsur-

ance division of thie state so to do, or

after the authority so to do has been
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suspended, revoked, or has expired, shall
be liable to a penalty of two hundred and
£ifty dollars for each offense, # # % oM

At the very outset it must be stated that Floral Hills Memorial .
Chapels, Inc., is not licensed by the Missouri Division of Insur-
ance to eendugt en insurance business in this State.

- It will not be necessary to copy into this opinion the full
text of the contract, heretofere referred to by date, but the -
prominent features of the contract will be reviewed by summariging
specirfic provisions which will eause the c¢ontraet to give evidence
on its face that 1t is or is ﬁet a "contract of 1nsuranca'

Summarizod, the contract pravideae | ’
(1) Floral Hills Memorisl Chepels, Inc.s covenants and binds

itselfl to‘furnish Oliver F., Gregg, or his assignee, specific mer-
chandise and services which are to be useful only after the death

“of Oliver F. Gregg, or his assignee. Such merchandise and serviees

meet the needs of one who desires a respeebable buriel.,

(2) To cover the cost of merchandiae and services to be gupe
plied, Oliver F, Gregg agrees to pay Floral Hills Memorial Chapela,
Inc., by depositing with Floral H 113 Provislonsl Covenants Trust
Assocelation, as Trustee, the sum of $500.00, with an additidémal -
guarantee charge of $25.00, the entire amount payeble in fixed .
monthly installments until the full $§25.60 is paid., The’ final
$300.,00 pald of the entire amount of $525.00, is to be deposited

A with Floral Hills Provisional Covenants Trust Assocciation, ag Trus-

tes, to be held until all ebligations under the contract ara per«
formed. _ . /

(3) If oliver F. Gregg dafaults in any ef his regular payments
and such default continues for a perloed of more than thirty days;
then Floral Hills Memorial Chapels, Inc., may deslare all payments,
theretofore made, forfeited as and for liguidated dameges end banmi-
nate the contract. R

(4) All of bhe benefits and provisions of the contract may 1n&
ure to any member of the immedlate family of Oliver F. Gregg should
such contingeney arise, upon payment of the unpaid Installments dua
under the contract.

(5) It is recited in the contrect that the purchase price set
out in the contract is baesed upon standard published manufgeturerfs
material and labor costs as of the date of the agreement, However,
at the time of delivery of merchandise and the performance of the
obligations, if such costs are lower than those at the date of the
egreement, Floral Hills Memorial Chapels, Inecs will refund the dif«
ference In costs, provided, however, should the costs of saild
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merchandise and/or services be more at the date of delivery, Oliver
Py Gregg agrees to pay, as part of the purchagse price; an additional
sum equaling the exact 1nerease 1n costa to Floral hills Msmerial
Ghapels, Ine.

_ (6) When eliver P, Gregg has paid ten per eent of the pur¢hase
rprice named in the contract he beccmes one of a group of persons
holding like contracts whose lives are insured under a group policy
of life insuranse Lssued by the American National Insurance Gompany
of Galvesten; Texas. Payment of this insurance is contingent on the
death of the inauwred, with the face amount of the polley to be measued
by the unpald balance of indebtedness owed to Floral Hills Memorial
Ghapels, Inc. by Oliver P, Gregg at the time of his death and prior
to his making full payments under his contract. If it should become
- necessary fopr the insurance eompany to pay under 1ts group poliay,
‘due to tha death of Oliver ¥, Gregg, the insurance company pays the
amount dues to Floral Hills Memorial ‘Chapels,; Ins.. as & craditer of
- Qliver ¥, Grsgg. debtor;

Ag above aammarized, the praviaians of the contract entersd into
between Floral Hills Memorial Chepels, Inc., and Oliver F, Gre
-evidence a unique plan for attracting new business for Fleral g%lla
Memorial Chapels, Ine. Having stated the prominent provisjions of the
eontraet, 1t now bécomes. necessary to rule them as being within, or
outaide of, the scope of a 'ccntraat of 1nsurance.

Hisseuﬁi statutes do not defins a - “ewntraaﬁ of insurance." The
essential elements of a contrect of insupance are alluded to in the
follewing laengusge from State ex rel. Inter»lnsuranee Auxiliery Com-
rany v. Revel 2y }.65 BeWa lQBl{.* 25f MU; 529’ ‘ﬂc 5353

"The essential alementa of & eontrsct of
insurence are an agreement; oral or writ-
ten, whereby for a legel congideration the

promisor undertakes to indemnify the

fromisse 1f he ahall suffer a specified
oss

In the case ef Ragers v+ Shawnee Flre Insurance Company of Topeka,
Kansas, 111 8.W. 592’ 132 Mos ADPPe 275. Lo ¢ 2?6, the Kansgas Gity
Gourt of Appeals used the following 1anguage in dlscussing the words
"indemnity" and “insurance":

"Indemnity signifies to reimburse, to make
good and to compensate for logs or injury,
(lt Words and Fhrases, p. 3539.) Insurance
is defined by Bouvier, 'tc be & sontrsect by
which one of the parties, called the ine
surer, binds himself to the other ealled
the insured, to pay him a sum of money, or
otherwise indemnify him.'"
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The insunance charagter of burial assaaiatioma is evident from the
following language found in ‘Seetion 376 020 Rﬁﬂc 19494 of Miaseuri'a
regular life insurance campany lawz

"3 &% % provided, that any assueiaﬁian gon-
sisting of not more than one thousand five
hundred ciltigens, resident of the state of
Migsouri, &ll 1living. within the boundaries
of not more than three counties in this
state, sald ¢ounties 'to be eontiguous to

- each other, organiged mot for profit and

- Bolely for the purpose ol asssssihg e¢ach
‘of the members theéreof upon the death of a.
member, the entire amount of said assess~

' menty except ten cents pald by each member,

tobe given to a beneflciary or beneficiaries
named by the deceassed member in his or her

 sertificate of membership, sald certificate
of membership to be Issued by such assocla=-
tion, shall not be construed to be Lifé.
ingurance company under the laws of this
ﬂtate, # 3 4,0 ,

in bl €. J.S., lnsuranae, See. gEt Be &9&, we find buriasl insur-

" ance referred to in the following language:

"Buriel insurance is a contrdet based on
a legal consideration whereby the obligor
undertakes to furmish the obllgee, or one
of the latter's near relatives, at d%&th,
8 burial reascnably worth a fixed sum."

The foregoing citation disclosing a definition of burial insurance

bears yemarkable likeness to the fellewing definition found 1n,l
Jayee on Ingurance (2 BEd), p. 87:

"Enrial insurance is & contract based upon
& legal consideration, whereby the obligoer
undertekes to furnish the oblipee, or one

of the latter's near relatives, at death,

a burial reasonably worth a fixed sums It
is a valid eontraset, end aonmtitutea 1ife

insurance.”

In 1 Gouch on Insurance, Seotieon 32, burial insurance 1= referred
to in the following languaget

"Burial or funeral benefit insurence is
valid, and being determinable upon the
cessation of human life, and dependent up-
on that- contingenoy. constlitutes life in-
surance,"
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Citation of cases under the foregoing definitlions are found c¢onw
veniently grouped in the case of Peterson v, Smith, 196 So. 5085,
188 Miss. 259. l.c. 66l, decided by the Supreme Court of Mississip-
pi in 1940, Before commenting on the cases c¢lted in Peterson v.
Smith, supra, it is well to disclose the type of burial contract
being construed in such case, as svidenced from the following quow
tation from the opinion found at 188 Miss. 659, l.c. 6631

“"Appellants are, each and all, residents
of Quitman County, and they ccnduet as
paertners at Marks, in that county, a busi~
ness called Marks Burial Asscoclation. On
June 15, 1938, the Assoclation issued to
V., T, 8mith a funeral beneflt contract by
-whichy in consideratiocn of a reglstration
fee of §1 and a small monthly premium to
be paid thersafter until death, the Asso=
clation agreed 'to furnish a Complete
Funeral, conslating of Casket, Robe and
Hearse valued as followst

"tFor members 1 week to 5 years inclusive
: L. B @35009 .
'For memberg 6 years to 15 yeaggsinglusive
o ‘ ' 6 s ¥ & 540
'For members 16 years and above
- e e s efl25.000

In holding that the above deserlbed contract was & contract of burial
insurance the Supreme Court of Misslsslppl rested its decision on

the definition of burial insurange as taken from 1l Joyee on Insurance
(2Ed.), p. 87, quoted supra, Before passing from this case we desire
to make speclal note of the type of tonsideration moving from the
ggntract hﬂhier to ﬁgrks Bgfial Agssoclation~~a regiatration fee of

and a small monthly premium to be pald thereafter until death.

We will refer to GthiE lega~‘cdﬂ§fd35a%$on alfter commenting on adjudie
cated cases in which the courts have held certsin contracts to be
burial insurance contractg. (Emphasis supplicd)

In State v, Willett, 86 N.E. 68, 171 Ind. 296, it 1is disclosed
that the plan for payment of funeral expenses involved the payment
of an initietion fee plus assessments to be made agalnst members to
meet the cost of buriel. In 8tate v, Wichita Mutual Burial Associ=
ation, 84 P. 7575 73 Kan, 179, the contract there held to be an ine
surance contract was one which provided for burial benefits in cone
sideration of stipulated assessments to be pald by members of the
assoclation during their 1ives, (BEmphasis supplied) '

In Renschler v. State, 107 N.E. 758, 90 Ohio St. 363, the con~-
tract was termed a mutual note whereby the party of the first part
promised to pay the undertaker during the life of first party the
sum of fifteen cents (termed 'interest’) ol or before the Iﬁ%h day of
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‘each month in advance. The face value of the note varied from $50

to $100s The contract or note provided that if the sald first

party be not in default athe time of his or her death, the segond party,
unde§tak?r, agreeé o fupnish funeral for sald first party. (Emphasis
supplied , ,

In Sisson v. Prata Undertaking Cosy 49 ReI. 132, the contract
which wes held to be an insurance contraat is best deseribed by quo-
ting from the case at L9 R.I. 132, 1 «6s 133, a8 followsx

“By its eontraects raapcndent agrees to per=
form speeified services and provide some

of the furnishings and materlals necessary
for the funeral and burlal of the person
named in the contract subject to c¢ertain
conditionss The contracts are in two forms
but all ere subject to the condition that
the contract holder shall pay a ¢ertain sum,
monthly orf annually, in order to become en=
titled to the benerits under the contract,
and in ease default 1s made in such payments
the poontract becomes vold and the holder
loses all rights and benefita thereunder.
One form of contract provides that e easket
is to be furnished with some other neces-
saries for a funeral &t the expense of the
regpondent. The other form of eéontract does
not include & ¢asket but states that the
services and materisls to be furnished for
the funersl by thé respondent are of the
value of §70s "This form of contract re=
quires the annual payment of $l.00 by the
contract holder 50 years old and $2.00 by
the contrect holder 65 years old, The an-
nual payments se to be made until the amount
of $50 has been pald., Kech contract provides
that in the event of the death of the holder

ﬁﬁ§“ a»”ant ar aai&fﬂmeﬁﬁ? TEe bholder
shal be entitie uneral without Ture

- the
thar‘g_ymsnt _x hia ﬁEIFs. “(Emphasis suppllied)

A cagse bearing cloge analogy, 1nsofar as contract provisiona
are concerned, to the facta dlsclosed in the contraect of Flaral
Hills Memorial Chapels, Incs, is Harrison v, Tanner-Poindexter Com-~
pany, 1 S.E. 2d 646, 157 Gt 6784 In this case the court was conw
struing a contrdet providing for certain funeral benefits. The def-
inition of life insurance before the court was as followst

"That a contract of life insurance is one
whereby the insurer, for a consideration,
assumes an obligation to b e performed
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upon the death of the insured, or upon the
death of another in .the continuance of whose
life the insured has an intereast, whether
such obligation be one to pay & sum of money,
‘or to perform services or to furnish goods,
wares or merchandlse or: other thing of value,
and whether the cost or value of the unders.
taking on the part of the insurer be. more or 1ess '
than the aansidﬁrati@n rlnwing to him." :

The eontraet being eonstrued 1n ﬁarmiaon Va %anner-?aindexear Gompany,
eited above, provided, An part. 8ag- tollowsl ‘ ,

"ig is: mntually undarateod and: agread ba%. .
tweoni the parties thdt the price to be paid
for:said articles sbove named is the sum of
$250, to be pald in instslments as hereinaf~
ter provided} the sum of §li having been pald
on this date, and the sum of $.75 to be paid
on each 2 months thereafter, on the first of
each such month, until the purchase price ls
pald, with interest only after maturity,. such
payments to be applied on the srticles so pur-
chaseds . » «In the event of faflure to. pay any
inatalment or any nuwmber of such, all said in-
stalments provided for in this ccntract may be
declared due and payable by said Pfirst party,
unless waived in writing by first party, then
the smount then existing under this contract
shall become due end payable., It ls further
agreed by the parties that delivery of the
articles of merchandise so purchased as afore-~
‘sald 1s hereby walved, the same to be delivered
‘upon the payment of $100 of purchase-price.

In the event of death of second party before
full compliance with this contrect, the li-
ability for the remeining instelmsnts shall
be pald from the estats of the sscond party
in amounts stated im thils conbract on the

same instalment plan and in the amounts stated.
% % M , ,

Tanner~Poindexter Company contended that the contract referred to
above was not sn inmsursnce contract for the. reason, among others,
that there was no element of risk in so far as egch contract of sale
was concerned, since the terms of sale were definitely rixed and the
emounts to be pald for the merchandlse were definitely stated, and
for the further reason that the death of the purchaser did not termi-
nate the contract or the payments due thereundery In holding the
contrect to be a life inaurance contract within the definition of a
feontract of life insurance" as defined by the statutes of Georgla,
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the caurﬁ spoke as follows at 189 Ga. 678, 1. e. 635, 6861

"nder the foregoing method the company, in
the language of the aect of 1937, supra, !'fop
8 conslderation, assumes an obligation to be
performed upon the death of the' purchaser
tor upon the death of another in the com-
tinuanece of whose lifes » (he) has an inw
tereat,' namaly to furnlsh the goods and
render the stipulated funeral serviees The
result 1s that the business is to be char-
acterized as a life-insurance business with-
in the meaning of the act of 1937, and the
gompany--whether 1t be an individunl fperson,
firm or gorporation « . 8hall be deemed to
‘be engaged in the business of life insuranoce,!
within the maaning of section 1 of the act,
and 'subjeet to all of the provisions of the
laws of Georgia regulating lire-insurance
companies,! It is true the contract provides
thet the specified articles of merchandise
may be delivered at any time upon the payment
of $100, But burial of the dead is the main
objeet of the purchase, and is essential to
gomplete e rformence of the company's obli=
gation. The goods are desired only.im con=
nection with the funeral serviece which in
natural eourse of svents must follow death,
a8 no intent to bury the living could be
attributed to the parties. In the olrcum-
stances the eompany was engaged in the life~
insurance business as definsd in the agt of
1937, supra, and was subject to the regulatory
provigions of the lew relating to life insur-
ance gemerally."

The Tanner=Poindexter Company t¢ase,; clted supra, was decided on
February 16, 1939, solely on the new Georgla statute defining a
"sontract of insurance," as passed and approved Mareh 31, 1937,
It is of Interest to note that on October 16, 1936, the Suppeme
Court of CGeorgla, in the case of South Georglag Funeral Home In-
corporated et al, v, Harrlson, 188 8,E. 529, 183 Ga. 379, held
tnat the Georgla state court erred in adjudging defendsnts in
contempt of court for alleged vielation of an injunctive order
which enjoined defendants from selling their soegalled option
contracts for funeral serviees and merchandise. It was as a
result of this opinion that Georgla enacted its new statute in
1937 re~defining a "life Insurance eontraet," with the ultimate
result of the ruling in the Tanner-Foindexter Gompany case, cited
supra. We econsider the following language found-in the deeision
of South Georgia Funeral Homes et al: v. Harriscn, 183 Ga. 379,
l.e. 388, to be of great welight in arriving at the final conelusion
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to be stated in thisz opinion:

"We think it can safely be sald, however,
-that a contract of life insurance must
contain san element of risk in so far as
the particular individual contract is
concerned. The contract now being sold
by the defendants, and by reason of the
sale of which this eontempt proceeding.
erose, 1§ one wherein the defendant cor=-
poretion, for a fixed and definite sum in
hand paid or payable in installments, a-
grees to render and perform or cause to be
rendered and performed, fop the purchaser
or any oné member of hls family, eertain
funeral services, with the additional ob«
ligetion to allow the purchaser to buy
funeral merchandise in connection with the
funeral, for a price definite and ascertein-
able. Whlle the performance of the con=
tract is contingent upon death, this in and
of itself does not meke it a gontract of life
Insurange, nor does the faet that the fixed
sum is payable in installments, There is
nothing in the contract itself, nor is there
any evidense, to show that the emount paid
by the purchaser Is less than the value of
- the funeral services contracted to be per-
formed, or that there ls any slement of
risk involved, either on the part of the
purchaser or the defendant corporation.
The c¢ontraet on 1ts face does not appear
to be one of life Insurance,"

In Richerds On Insurance (Sth Ed.), Vol. 2, Seecs 206, we find
the following discourse on "risk"s ‘

"'Risk! in insurance law 1s an uncertainty
surrounding the possible eccurrence of the
Insured Event. It is not '‘chance of loss!
in the sense that the frequency with which
any given number of exposures are subjected
te an unfavorable contingency will result
in fineancial loss, 'Risk! should also be.
differentiated from thazard! which is but

e gltuation or action which ean cause loss
and from 'loss! which pertains to .an unine-
tentional parting with velues« ‘Rigkt! might
best be defined as (1) fortultous, 1. s.,
the event or events deseribed may happen
but not must happenj wesr and tear, inherent
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defect or vice, depreciatian of rroperty,
ete. ete., are not appropriate subjects of
ordinarily insurable riskd, (2) extraneous,
1. ey, the event or events arise from ex=
ternal esuses, not from internal causes
sueh’ as" dee@m@aaiﬁion or disintegration,
{3) lawful, L.é,, the event or eévents do
not describé. passeasion.ar ownership of
1llegal propérty like nardoties; lottery
ticketa; ete, ete, which are noningurable
risks; and (li) not ¢contiibuted to by the .
insured's wilful or fraundulent act, 1. e.,
the event or events are not presipitated.
or within the control of the parties so
that 45 dscord with public wpaliuy thera
~Xia na prafik in tha given wrengg ‘

?a cite additienal cases from other Juriadictions where gone
tracts providing for the furnishing of merchandise or services at
time of death have been held to be lnsurance contraets would not
be of further help in ruling the contraet under consideration.
Stated simply, 4t 1s the opinion of thils office that the contrach
being construed does not eontain the essential elements necessary
to attribute to it the character of an insursnce contract as ju-
diclally defined by the abpellate courts of Mlssourij that $ir
this offise t6 adopt fhe statutory definition of an insurance cone
tract as enacted by foreign states im order to rule the contract
before us to be & contrset of insuranes would be usurping a legis~-
lative functiony and that the dontract in question 1s not so drawn
as to embrace the element of "risk"™ so essential to all valid in-
surance contracts, I offering of this type of contract to the
public discloses hazards which should be obviabted, such matters
should be addressed to the attentlon of the 8ftate leglslature.

CONCLUBION

It 18 the opinlon of this offiee that the contract purportedly
entered into between Floral Hills Memorial Chapels, Inc., of Kensas
€il4y, Missouri, and Oliver F. Gregg, LL3h Perk, Kansas City, Mis~
gouri, bearing date of dJune 10, 1953 is nobt & contract of insurance,
within the meaning of language eontaina& in Bection 375,310 RSHo
1949, end persons negotisting such contracts are not required to be
licensed by the alperinﬁenéent of the division of insurance.

The foregolng opinion, which I hereby approve, was prepared by
my assistant, Mr, Julian L. G'Malley.

Yours very truly,

JLOfM/vtl: da JUEN M, DALECN

Attorney General



