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'OLD AGE ASSISTANCE:  The ownership of saleable real estate Wwhose
‘SOCIAL':-SECURITY -COM~ value is in excess of $500, which real estate

MISSION:

: - 1is not lived on by the owner, constitutes
an available resource as that word 1s used
in paragraph 5 of Section 208.010 RSMo Cus--

mulative supplement 1953, and would render

F l LE b its owner ineligible for old age assistance.

June 23, 195i

‘Senator Arkley W. Frisze
~Missouri

 Dear 8ir

I‘K;ygarAragant réguest for an officiel opinion reads as fail@wut

e
o

%1 would like to have bhis considered as a roquest

. for en opinion from your effice in relation to the

songtruetion of Section 208,010, Revised Blatutes
of #issouri, which was spproved by the Governor on
June 19, 1953. That eection provides in pari es

 follows, in relation b0 eligibility for Gld Age

Agsiatante

*1Penefits shall not be payeble to any person whot
(2) Owns or popseases cash or securitles. in the
sum of $500,00 or move, provided, however, that
if aush persgon is mevried snd not separated from
gpouse, he or they, individually or Jolntly, may
oun ¢ash or s ecurities of & total value ai“él@@@.oc
%% 4.1 '

"Subseotion 5 of Sectlon 200,010 providest

tHey ewmrning oapaclity, income or resource, whether
guch ineome. or resourds is regeived from some other
peraon or persons, gifts or obtherwise, sufficient
to meat his nesds for a reasonable subsgistence comw
patible with decency and health." '

"An administrative determination by the local welfave
office has been made in which 1t was concluded that
if the dpplicant had resl estate upon which he was
not 1living, that this consbituted an avallable res
gource and disqualified him, even though the value

of the real estate was not over the statutery max-
imum allowed to appllcant,




Senator Arkley W. Frieze

"fhe fastual situabtion upon which this request is
bagsed is as followss 'F', an applicant for 0ld
Age Assistance, owns a small tract of lend in this
eounty upon which he does not live,; but which has
been appraised as having e fair market value of
approximately $1750.00. The total velue of the
roperty owned by the applicant is less than
5000,00, which is presently authorized by law.
~ However, the Department of Welfare has taken the
position that under the law, the applicant has
an avalleble resource in the real estate upon
which he does not reside and for that reason has
denied his application for 0ld Age Assistance,
co The question thus presented is whether applicant,
X under the exlsting circumstances; is entitled to
014 Age Assistance or whether he is ineliglble
because of the swnership of the real estate upon
which he does not reasldes C

"From my examination of the authorities, I fail

to find any expression by the upper courts of
Missouri in relation to resd estate whieh is owned
by the applieant but upon whiech he does not resids.
However, the case of Miller vs. Bocial S8ecurit
Commission, 151 8.W. (2) L57, expressly holde that
the applicant in that ecase was not rendered ineliw
gible by reason of the faet that he had a life inw
surance polley with a cash surrender value of over
$500.00. By anslogy 1t would certainly sppear that
real estate owned by an applicant but upon whieh
he doeg not reside, could net be consldered as dis-
qualifying.

"The opinion of your eoffice upon this problem ie &
vital one to a good many of the people 1iving in
this part of the state; and an early reply willl be
deeply appreciated."” .

The bare issue which you raise ls whether the ownership of
real estate, upon which the applicant for old age asslstance does
not live, which real estate is saleable and of the approximate
value of $1750, constitutes a "resource," ae that word is used
in paragraph 5 of Section 208,010, RB8Me, Cumulative Supplement

1953, sufficient to disqualify the applicant.’

~ We note your reference to the gase of Miller v. State So=
cial Becurity Commission, 151 S.W. (24) 457. That case makes two



yaur cass must be tested

Benator Arkley W. Frieze

wrholdings. ema 1s that a life inaumnaa pmn@y, with & cash surrvene

. der value, 18 not & negotleble security as that ‘torm was used in

. paragreph 2 of Bestfon 9406 RSMo. 19393 and that an 1nsurm¢e galiey,

-with e cash gurrender valus, should be considered as "propept

"bha‘b _term was used in paragmph‘ _of the sbove section, whi
tiod! 68.019 sm ‘ ative Bupplement 1953,

!.nsuraneé licy wa

raph 6 of the ahove seobion.

-3 hava baen g&ven. ‘

Yn the Bass of ;Paz-ka v. State Social Beourity Gomnlds n, 160.
.s.w. (2&) 823; et 1.0, 825, the court in its opinion salds |

hﬂ"ﬁlamanis'a mpliea&ien fem aasiutaxaee must ba
- tepbed hy one of the disqualification '
1 9406 but all of them, includs
uses 1 to & mffali*disquaiify“
,f-‘?{vaqml weight and, if e«iam-
8L 113 der eny one of them, he is
~enil d to- old age mssistange, Chepman v
 Btat fal Sesurity Gemniaaﬁ,an. 235 M@. &pp.
698a “ﬂ S.W. fﬁ, 15?,
In viaw of the- abm e i‘ee’i tshswefwa that the sa.t;uamma in
i “the light of ;aaragraph 5 of 8eotion

208,010, supra, which is now the "vesourees" paragraph, as well as
by all the other parts of the sectlon, At this point 4% begomes
ngconsary for us to look at Rule 13 ef the Di.viaien ef Walfam.
‘Ehat rule reada aa fellewas L

“(Saa ﬂanual Bectmn v}

"When an gpplicant or reaipiﬁnﬁ owns real preparty
which 18 not furnishing shelter for him, and its~
value is less then the statutory meximum, but $6s
e,urren‘b market value is $500 or more if owned by o

- nﬁ perssn or $1000 or more if owned bg & mar-
‘ried person living with spouse, it shall be cone
‘sidered as o vregource and the claimant will nob be
eligible for sssistance ox the basis of need, prow
vided all of the following eriteria which apply are
met (the value of an squity 4n a life estate and of
burial lots ahal.l be exeluded from this computation) j

"{a) For real property in which the applicant
or rsaip&.enh has liveds

"1, 2l months have alapsed since the 1ast

date on which either the ¢lsimant or spouse
have oocupled the dwelling; except that the

‘3—



Senaﬁor Arkley W. Frieze

2y=month rule will not apply when a claimant

or couple owns btwo pileces of property and

lives part~time in each property = they shall

be required to designate one of the properties

as thelr home and the other preperty shall then
be considered as an avallable resource lmmediate-
ly; also when a clalmant purchases a second plece
of property and uses it as a home, or when two :
claimants marry each of whlch owns the home in
which he or she has been living<« in such c¢ases
the vacated home shall be consldered as an avall-
able resource immediately, ‘

"2. For town or city property, lots on which
there is ne dwelling and whieh adjoin the ree
sidence aftg considered & part of the home (re-
gardless of “the number of lots so leng as they
are in the same city blook)}

"3, For rural property, the acreage on which the
home is located, plus any adjoining acresge which
is a part of that farming t will be considered
as part of the home. (Property will be considere
ed as adjoining even though a yead may separate
two ?raets, if the property is farmed as a single
unit).

e R )
"{b) For all other real property:

"The property is not being used directly by the
epplicant or recipient in the course of his eme
ployment, (Revised April, 1954)."

It is clear that under the above rule the applicant, (whom we
egsume from your letter to be a single person), in the instant case,
1s not eligible for old age assistance. He owns real property which
is not furnishing him shelter, and the eurrent merket value of such
property clsarly appears to be in excess of five hundred d'ollars.

You do not in your letter raise any question sas to the authority
of the divisilon of welfare to enact Rule 13, but in view of the very
important effect that this rule is having, and will continue to have,
upon the lives of great numbers of people of this state, we feel that
we should consider 1t from this viswypolnt. In this regard we direct
ittention to Seetion 207.020 RSMo 9, which reads in part as fol-

owst




Senator Arkley W. Friaéze

"{1) The department of health and welfare through
and on behalf of the division of welfare shall have
+the powerts# # # (1) to adopt, amepnd, and repeal
orders and findings not inconaistent with the Cone
stitution or laws of this state.s « #"

Under authorlty of the above, Rule 13 was enacted., The test
of Rule 13, as stated above, is whether it 1s in conflict with the
Constitution of Missourl, or any law of Missouri. If it be in con-
flict with eny lew, that law obviously would be the sccial securiby
law,® which is Chapter 208 RB8Mo 1949, and we believe more specifice
allyiSaatién 208,010 of that chapter, with which section we are
familiar.: . .

- A factual situation parallel to the instant case aross in
California in 1945 in Newbold vs. Social Welfare Board, 174 Pac.(2)
Lh82, In that case, the Boeial Welfare Beard promulgated a regu=~
lation providing that Ald to the Blind could not be granted where
cash or securities owned were in exceéss of $600.00, unless there
was @& plan for, and the abllity to provide for, rehabilitation,

The Plaintiff sued out a wrlt of mandamus contendling that the regu-
latlion of the Board was in conflict with Bectlion 3047 of the Wele
fare and Instltutions Code, which provided in part as follows:

"Aid shall not be received under the provisions of this chapter by
‘any person who owns personal or real property, or both, the county
agsesssd valudblon of which, less all encumbrances thereon of rece
~ord, is in excess of three thousand dollave ($3000)."

The Superisy Court of Oran%e County sustained the petitioner's
contentions. The court sald: "It is my opinion that the Social
Welfare Board in adopting Sectioen 1128«05 of the Menual of Proce-
dures, Rules and Regulations aected in an arbltrary manner, end that
its above-numbered sectlion is inconsistent with and in confliet with
the suitable provisions of the Welfare and Institutions Code of
Cdl ifornia pertaining te needy blind persons, in that such rule
modifies the statute in an unwarranted fashion. Furthermore, it
ias my opinlon that asguming the Bogrd to have had the power to
adopt a rule, the effect of whlch would be to modify the statute,
it is clear that an administrative body may not by the adeption of
a rule of policy or procedure to subscribe or curtaill. the exercise
of 1ts discretion as to prevent the free exerelse thereof in every
case, and in my oplnion by the adoption of a rule, the effeect of
which is to state that no blind person having $600 in cash and
securitieﬁ 1s needy, the Board has assumed to itself a legislative
function. :

. Upon appeal, the decisloen of the superior court was reversed.
The appellate court held that Section 3047 was intended to set only
the maximum emount which an individual might own and yet be eligible
to receive blind aid, and that the State Social Welfare Board had
diseretion to fix by regulation a lesser amount as a maximum for

“5a



. Benator Arkley W, Frelge

: ‘aligibleg, taking into aanéi&eraﬁiea the other provisions ¢f the
~ statute, particularly that provision which required that ald should’

‘be granted only to those who are in nesd., 1% was further ruled

that gueh & regulation was not in sconflict with sald Bection 3047,
and was neither unreassoneble,; srbitvary, nor eaepriclous, It ias to
be noted that the California statute did not contain a specifie dise
quelifying elause deelaring a person ineligible who had resources |
to provide s reasonsble subslstence as the Nissourl law doss provide.
The velidity of the California regulation was ruled upon under the
general provision in thelr lew that an applicent had to be in need,
¥We think the ruling made by the Californin Appellate Gourt presents
the propey pergpective to hold in view in construing the Missouri
Sogial Beourity Law relative to the evalustion of resources and dee

- termination of who 18 "a needy person”,

. The regulation dees not prohiblt the ownership of a home in
whioch thé applicant vesides and whioch has e valuation of $5000,00,
The application of this regulation insures that persons in similar
circumstances will receive the seme trsatment in establishing eligi-
bility to receive benefits, and that there will be no evaslon of
the lew by changing cagh assets into real property. Applleants
owning c¢esh or cash equivalent (L.8. real or personal property
sonvertible into sash) are measured by the same eligibility yard-
astiok, Hule 13 is a ressonable rule and regulation to effestuate
the provisions of the law, and, in view of the neceasity and proe
priety of considering the State Soclael Security law as & whele,
it cannot be sald that this regulation is inm confilet with the
provisions of the State Social Security Lew, nor specifically

with the provisions of Section 208.010,

GONCLUSION

-~ The ownership of saleable real estate whoss value is in ex=
cess of $500, whieh real estate is not lived on by the cwmer,
consbtitutes an available resource as that word is used in para-
graph 5 of Section 208.010 R8Mo, Cumulative Supplement 1953, and
would render its owner ineligible for old age assistance.

, The foregoing ¢pinion, which I herséby approve, was prépared
by my Assistant, Mr. Hugh P. Willlamson. . o
Very truly youfs,

| JOHN M. DALTON
HPW/14 Attorney General



