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CON1liRACTS: 
PUBLIC POLIGY: 

A member· of the common council of the·:· City . of 
St. Joseph may accept payment from the Social 
·Welfare Board of Buchanan County for trans­
portation of a patient to a hospital at the 
request of said board. 

WELFAlm BOARD: 

August 10, 19.54 

llonorable John Jh Down$ 
:PrQ-aecU:'bing Attorney 
Buchanttn County 
r;t. Jpoph,t ~1ssourt 

Attentioru Mr. 1-Yra.nk :o. Oonnett, Jr. 

D$ta.r Mr. Downa c 

By l.etter ds.t·td July :t3., l.954, you requEu~ted an 
op:i,nton of this off!Ot as follows 1 · 

"* * * fh• Department of' Public Health 
and Welt.$-rtt ope:rates o~ to<is e.pp~~­
p:t!iat•d t() .t t by the Qt~J: o:f St • Joseph 
an4 the Ooun.ty of BuQha.mut.'*, One of the 
m&mbers ot .the St"' Josep:fi Q1ty Council, ' 
John E. :RtJ.pp'._ b1 an ope:t:'atci>i of a fun(l)re.l 
home and ambulance servitte_. At the re• 
qq.est of tf.lhe Depa~tment of l':ubl!c Health 
and . We~ta~et• wh_·· en. they co_ ul._· .·. d ttnd no one 
ell!r~ to do. .tti Mr. It~pp took· a patient 
to Mt •. Ve~non,. l':ftssO:u.ri. The charge :ror 
t:bts was $70 .• 00. our probl.em. ls this ... 
I11af~• _ll.ft.P!Jt•'boing.··a ln(jitlbt)l" ot the St. 
Jos·ephJllt~ Coune111 fiulc$pt pa~ent foro 
thils trip? · 

In a subsequent letter you statedc 

"~e: department involved 1.11 my lett~r ot 
July 13.1 :J.s a social welfare boa.Pd of 
the Cot.mtr of Buchanan. lt was fomed 
under What is now Seetion 20$.770 R.s. 
Missouri, 1949 •. Although it gets its 
funds on which to operate from both 
the city end the county, it does not 
St:lem to be under the control of either. rt 
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.Honorable John E. Downs~ 

. According to the· official manual, State or Missouri, 
1953 .. 54, St. Joseph is a city o.f' the. ti;rst class, and ap. 
pa.rentJ.y .does not have the alternative form. of government. 
Turning, theretore, to Ob.apter 731 RSMo 19491 t}).e follo-w~ 
ing provision is .f'oundl · 

73.490 •. "tt anr city officer shall be 
directly or tndireetly interested 1n 
an.y co~tract under the c 1 tr, or any work 
done b7 the c'ity, or in furnishing sup~ 
plies tox- the city or any of its inst:t• 
tutlona ,, ht9 · shall be d.eelll$d guilty or a . 
misdemthmorJ and anr appointive otf'!cer 
be.com1ng. so, interested shall bfit dismiss• 
~d froxrt. 9!"tlo.e. •t:ui1ate1J bJ tl.le mayort 
and. U:PoU .. tht mayor. 'bec;c>mtng tu\.t1sf:led 
that . any el.eotive off'tcer is so inter­
ested, he Shall 1mnled1ately suspend such 
otticer and.·:report the facts to the eom­
mon counc:t1, whereupon t~ common council, 
as soon as practicable, shall be convened. 
to hear and d~termin., the 1Ql11e; and if • 
by a f'<n'W•fit"~ths vote of' the common council, 
he be toUrttl, to be ~o 1ntert;lsted1 he shall 
be Ulrned1a:t;ely d~smis sed .from such o.t'.fice. 
No o.ff:l.cex- shall hold two appointments 
undel'\. the city government at the same 
time., . 

Assuming a member of the co~non council to be a 
11 city o.ftioer" within the meaning of the above section, 
it is necessary to determine whether,the Social Welfare 
Board of Buchanan County is an institution o.f the city. 

Section 205.770 1 RStMo 1949, which authorizes the 
establishment o~ the boat'Jd reads as follows: 

111. :tn any county or the second class 
in this state there ,111ay be created and 
established by order of the county court 
of any .such county a. board which shall 
be styled tThe Social Welfare Board or 
the County or • • · •••• ". • • • •• • ••• • •••••• • ' 
11 2. All. powers and duties connected with 
and incident to the bet.te:rment of social 
and· physical cetu..ses of dependency, the re• 
lief' and care ot the indigent,·' and the 
care of sick dependents,·with the exception 
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of· the insane and those suffering with 
contagious; iritectious. ·and transmissible 

. diseas,es.,-· and excepting ·those persons who 
may beadm.itted to the county poorhouses 
o.t. s.tl,ch counties, sh.all be. exclusively 
invested 1n and exercis'ed bt said board. 

"J • Said boarti shall have power to reeei ve 
and expend d.Qnatlons · for social welfare pur• 
po~es and' shall' have ·exclusive control' ·ov'er 
the distribution and e"Pend1ture of any. pub­
lic funds set a.side.(Ul.d.appropriated' by such 
counties and. by arty· eity located 1n any such 
oount&fo:r t~e :relief 0~ the', temporax-ily de.- . 
peri.dc;)nt•: ,.l).aid 'board shall· have ·power to pro• 
mote the gel).epal 1-felfa.:re ot the poor w.ithin 
the .limits of such, counties b1 social and · 
sanitary r~1'ri~s. by industr1Gl instruetion, 
by the 1ilou1o$.t1.on of babits crt providence · 
and selt•depeP.cieno.e, and b7 the establish~ 
znent Ql:ld m.a;i:n:\if9hQ.llCG of any activities, to 
the-se ends,. Si;t.id. board shall have potver to., 
sue .and 'Qe sued; .complain and d~fend in all 
oo·urta 1 t;o assl,litlo tlie ca.re of. or t~e. 'b7~ 
gift, grant,. deviae, bequest or otherwise; -
any. money •. · real estat.e •• personal property. 
rigll.t of property 1 .or other valuable thirigs,. 
tmd 1;TJ.El.Y use, en,joy, control, sell or convey 
the. same tor char! tal.Jle purposes, to have . 
and to use a common seal and alter the sSlile 
at pleasure~ 

n4~ Said board may make bylaws for its own 
guidance, rules and regulations for the govern­
ment of its agents, se~ants and employees, 
/and for the distribution of the funds under 
its·oontrol." · 

Further powers are given the board by Section 205.780: 

ttsaid board shall have the exclusive power 
to m~e all suitable p!'ovistons f.or the re-
lief, maintenance and support of all indi-
gent persons within said county and within . 
any city in said county who may appropriate 
for the support of said board, and to mak.e 
suitable provisions for the care and mainte­
nance to the sick dependents and those who 
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are unable to support th.em$elvesJ to en• 
.force the law.s of the state, the ordi• .. 
naneGs of such cities loea.tedw1thtnsaid 
county, in regard 1;1o the. indigent, and "be 
make such :r.-ules and regulation• itt the. 
conduct of its business not 1noon81stent 
with the laws of the state ot·Mt$so\U'1 and 
the ordinances of· such ·cities; to have 
e,xclus!ve control• care and management ot 
all publio hoapitus owned or Qperated bJ 
said counties or said cities, ·e.x4ept those 
·tor the care ot the insane and. those sut• 
faring w1 th contagious t :tntectious and 
transmissible dit~~eases J to recollli!lend to 
the colllillon council of said city the passage 
of such ordinances as said board may deem 
necessary tor the welfare ot·the indigent 
or said cityj to have the powe~ to appoint 
competent. physicia:ns and surgeons, who . 
shall hold• their .offiot at the p].ea•ur'e 1):f 
said board, at a suary to be .ftxetl by said 
board,. and $aid phys:Loians and surgeons 
shall perform such duties as may b$ pre­
scribed by s.aid board, · and shall render 
medical attendSJ:lC$ to 9.11 those who may 
come withj_,n,the provisions 0t this law; 
said board shall have the power and it 
shall be the duty of said board to employ 
and discharge all persons Qr officers in 
th~ir judgment necessary to carry out the 
matters over. which said board is given 
juris41ot1on or control." 

Provision for selection of the members ot said board 
is made by Section 205.790: 

"1. Said board shall be non partisan and 
nonsectarian in character, and the members 
and officers thereof shall receive no com-
pensation as such. · · 

u 2. Said board sha.ll consist or the mayor 
o.f such cities and the presiding judge of 
the county court of such countiesj who 
shall be ex of'ficio members thereof, and 
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Honorable John E. Downst 

six other members, three of whom shall 
be appointed by the county court of such 
counties, w.P.o shall hold office, one for 

· one year~, one for. two :n~ars and one f'or. 
three years • whose terms ot office shall 
be designated b7 Sl1Ch county· court, tnree 
by the 111ayor' and common council of such~ 

' I < • l . cities, who shall hold otfice. one for 
one year,, one· for two years and one for 
three years, whoa• tenus of office shell 
be.designated by the mayor. 

'~-l• Whenever the term of office of en:y 
member so appointed expU>es• the appoint­
ment or his successor shall be for thtaee 
years. All suoh appointments shall date 
from the first of June following their 
appointment. 

"4• Vacancies t'rom any causes sh•ll be 
filled in like manner as original appoint­
ment. ~he.mayor may, for misconduct or 
negleQt of duty, remove any member appoint­
ed by him in the manner required :fo:r removal 
of offioers ot su.Gh cities. The ooW!ty 
court may, by a major! ty vote, for mis. 
conduct or neglect of duti• remove any 
member appointed by them~ • · 

Examination of the above seotiona pertaining to the 
Social lrlelf'a.re Board d1sclo$e that only the County Court 
can create the board, and· that the only control .which 
the city has over the board is the appointment of half of 
the board members, and the appropriation or withholding 
of city-·f®ds foru•~ by· the· board• The city can neither 
create nor abolish the t board, bUt Can only determine 
whether it wishes to contribute tunds tor the operation 
of the board~ The placing or the power of establishment 
and abolition of the board in the County Court clearly 
indicates that the board is·not an·institution of the 
city. Thus, Section 74.490 1 supra, is not applicable. 

In addition to Section 74.490, however, the public 
policy of Missouri prohibits contracts between an official 
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Honorable John E, Downs: 

board and one of its members. This policy was expressed 
by the Supreme Oourt in. Githens vs. Butler Oounty, .350 
Mo. a9~h 165 s.w. (2d) 6So,, l.e. 6,52: 

' 

"~* <~' <~~> A stricter rule is laid down in 
_rega:rd te>. public corporations; .and it is 
held' that •member pf an offiCial board 
o:r l:~g1slat,.ve body is precluded from 
(tnteP.:tng into a eontr.a.ot with ~hat body.' 
6 Williston..- Contracts, S~o .• ~73$ 1 P• 
4895. The basis or this comillon law rule 
is that it is against public polieJ (St~t$ 
ex rel. Smith v. Bowman, 184 Mo. App. 5491 
170 s.w. 700) ro~ e. public otf1c1al to eon­
tract with hims•lf'. tAt .conmton law and 
generally under statutory en,actment1 it is 
now established beyond question that a 
contJ:>a,ot made by an off:toe:r or. a. mun1· 
cipality w1 th himself 1 or in which he is 
interested, .is contrary to public policy 
and tai:nted with illegal:ltyJ .and this 
r.ul.e applies whether such of:f'tcer acts 
al. on ... e o. n behalf'. o:f' the tnmt·!· 'li;p. ali.ty... • or 
as a ptember of a boar.d of . (or) . council. 
<It- * i~ The fact that the interest of the. 
otfe'nding officer in the invalid· contract. 
is indirect and is \"ery sma.ll is immaterial. 
* ~• * It 1~ inlpo s s 1 bl e to l~~- .. down. an'j' 0 • 

general rule defining the ~at\1re of the 
interest of a municipal o;ff1eer which 
comes within the operation of these 
principles. Any direct or ind.ireot in• 
terest in'the subject matter :Ls sutfi· 
cient to·taint the contract with il­
legality, if the interest be sucll as to 
a:tfect the judgment and ·eonduet ot the · 
o:t.ficer either in the making ot the con­
tra<it or 1;n · its performance. .l.A. general 
the disqualifying interest must ·be of a 
pecuniary or proprietary nature. t 2 
Dill'onj Ml.Ulicipal Corporations, Section 
773; 46 C .J ~, Sec.tiqn 308; 22 H,C .L~ 
Section 121; Sta~e ex rel. Str:eif v. 
White, :Ho. App .• , 2,82 S.1rtT •. 141; Witmer 
v. Niohols, 320 l"lo. 665 1 8 s.w. 2d 63; 
Nodaway County v. Kidder, 344 Mo, 795, 
129 s • w. 2d 857. tt . . ' 

The council member unquestionably has an interest in 
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the subject contract; but said member did not contract 
with: his board·. ··Instead the contract was with another 
1ndependerit boa.rd. A .member of the common council of· 
th~'City of' St. Joseph has only a very rem<?te control, 
it any• ove~the letting of contracts bJ the county 
$.oe.1al· Welfare :Soard. He merely bas his one vote on the 
council to appoint one halt' of the membera of the Social 
Welfar~ l?Qard., and. ha~t Otlr~ vote as to whether the· city 
should approprtat$ t®d$ tor use.· b'S7' the board.. He has 
no other Qontrol·!n the letting ot contracts by said 
board. Since the·. power te let the cont:raets in question 
and the performance of the contract were not placed in · 

·:t;he same h6ql4s •. the. council member we.s not !'aced with a 
oonrl.Jot b<J~ween his prtvat~. interest and the interest . 
of .. t:Q:' public •.. There.tore1 the contract was not void as· 
being 1n contlict with the public policy 1n this isolated 
case,. tihen the Welfare Board could find no one •l$e to 
.transpo~t the. patient. Our oonelusio~ might be different 
if th;ts type of eont~a.ct were to b.e recurrent. 

OONOLUSION. 
·, . 

In the premise~- the:j:tefore,. tt is the opinion or . 
this office that a member of' the.eommon eounoil of the 
Oity. <>f St .• Joseph may accept pa:yment from the Social, . 
Wel:f~re.:Soard of.:Buch$l).an County for tl'a,nsportation of 
a patient to a hosp:ttal at the request of said board, 

This opinion, which I hereby approve, was prepared 
by my Assistant, ~rr •. :Paul McGhee:. 

PMcG::lvd:irk 

Very truly yours, 

JOHN M. DALTON 
Attorney General 


