BOARD OF ELECTION COMMISSIONERS: (Counties of 200,000 to 1150,000

' o ’ inhabitants); Procedure for
acquisition of (1) Office
furniture, equipment and supplies,
(2) Blection supplies, equipment
and services, and, (33 Voting

machines,

April 30, 195L

Honorable John J, Gole, Chalrman

Board of Election Commissioners
© 8%, Louls County -

/Glaytan'53’ﬁ§§&6aﬁig;

Pear 3irt:

Reference is made to your reguest for an offisial opinion
of thise department reading ag followa:

"I am writing as Chairmen of the St. Louls
County Bosrd of Blestion fommissioners to
request an opinion from your Department

oo econcerning our purchasing authority and
procedure with reference to (1) Office
furniture, equipment and suppiiez, (2)
election supplies, oquipment end services,
and {3) voting machines, ‘ .

"We call your attention specifically to
Seetion 113,110 K. 8¢ Ho., 1929, which-
gives the Election Board authority to pro-
vide-eléotion supplies and equipment (and
we presume services too, such as hauling
and storing), subject to the provisions

of Seotion 50,660, the County Budget Law,
We want to know if this latter Statute is
to bo construed to require all such con~
tracts to be execubed by the 8t. Louls
County Purchaging Agent, an of ficer created
by the S8t. Louis County Charter, Article

¥V, Seetion 38. If it is to be so construed,
that is, to vest sole authority to make
purchases in the County Purchasing Agent,
does the Election Boerd have the right and
the duty to select the items to be purchased
or in some marmer designate those whileh we



Honorable John J§ Cole

feel are most sultable for the needs of the
Election Board or for the voters of St,
Louis County,. :

"In respect to voting machines, we refer you
further to Chapter 121, Mo, Rev, Stat. Cumu-
lative Supplement 1953 Sec, 121,010 and Sec~
tion 121,070 which authorizes the Election
authority te adopt and provide voting machlnes.
Seetion 121,020 directs that the Governing

Body (County Council) must provide within
limitations lmposed by law, for the payment
- of the purchase E?i&ﬁ;'“as may be proposed by
the Election authority", Does this last guobed
phrase and the other sections of law authorize
the Election Board to select the most suitable
voting machine or is the cholee left to the
County Council which pays for them.

"Finally we might add that Article III, Sec-
‘tion 22, Paragrasph '6!' of the St, Louils County
Charter reguires the County Council 'to es=-
tabllish the procedures governing the making

of County contracts and the purchasing of
County supplies asnd equipment by competitive
bidding'y The Counecil bas by order established
such procedures, We would like to know to what
extent our purchases in the above three cate-
gories are controlled, if at all, by the above
provisions of the B8t, Louis County Charter and
the ordinances regarding purchasing procedures
enacted pursuant thereto., ' ' :

"May we urge an immediete consideration and
reply to the foregoing."
I.

Procedure for the Acquisition of Office
Furniture, Lquipment srnd Supplies.

It is our understanding that in this partienlar portion
of your ingquiry you refer to the office furniture, equlpment
and supplles used by your board in its office, and do not
inelude therein supplies incident to the actual conduct of
elections, :

‘*2 -



Honorable John J, Cole

Upon this premise we direct your attention te the pro-~
visions of Seation 113,060, RSMo 19&9. which reads in part,
as follows:

"Upon the appeintment of eald election
commissioners the county court shall at
once provide and eggig gulteble offices
for such commissloners and their
assiatanta, # % " (Emphaais ours,)

It seems ta he the olearly expreased legislaﬁive intent
as exemplified by the quoted portion of thls statute that the
duty of providing office furniture, equipment and supplles
for the board has been enjoined upon the county courﬁ, of
course, in this particular county operating under a apecial
charter adopted pursuant to constitutional authorization,
the funetions of the county court are discharged by the body
denominated the "eounty council," We note that under Sec-
tion 6, Articls III of the Charter for S5t, Louls County
Missouri, the powers and duties vested in county governing
bodies in other counties has been vested in the county council
and we therefore hold it is the duty of that body to provide
and equip the offices of the Board of Election Commissioners,
- The mechanics incident to the purchase of such equipment will,
of course, be those followed by the eounty council in making
all other similar purchases,

II..

Proeedure for the Ac ulsition of Eleetion
§§§§§ia§, ﬁg gment and §erviees.

This phase of your inguiry relates to matbers which
are actually a part of the election machinery and the casting
of ballots, We believe that such items are in a different
category than those discussed under I, supra, in so far as
the methed of ascquisition of such items is comeerned, We
direct vour attention to the provisions of Section 113.110,
R8Mo 1949, reading as follows?

"Sald board of election commissiéners is
hereby authorized %o prcvide,
the provisions of section 50.66
Necessary ballot bOXOS, ragistration booka,
verification 1lists, poll books, tally '
sheets, booths, printed ballots, blanks,




Honorable Jdohn J, Cole

stationery and all necessary supplles and
equipment for the conduct and holding of
registrations and elections, ineluding
primary elections, and for every incidental
purposae connected herewlith. Said elsction
commissioners shall also be authorized to
require bonds sufficient in sum to insure
prompt and faithful compliasnce with all

such contracts and to contract for or rent the
polling places and places of registration and
ocutfit and equip the same and secure light,
heat, and other conveniences for same, In
all cages wherse the printing of oflficial
ballots is awarded to a bidder, the board

of election commissioners may require the
constant guarding of such ballots by a guard
of their own selection, at the expense of the
contractor, from the beginning of the printing -
of the same until thelr safe delivery at thse
of fice of sald board of election commisgsioners,
The salaries and expenses of said board of
election commissioners shall be audited and
paid as the salarles and expenses of obther
county officers are audited and paid,"
(Emphasis ours.)

Here again it seems to bs the General Assembly has
clearly expressed its intent with respeet to the acquisition
of items of the nature under consideration, The language
of the statute is definite and unambiguous and therefore
calls for no construction.

We believe that in holding the Board of Election Com~
missioners is authorized to acquire items of thils nature
we are but following the intent of the General Assembly
as such intent has been c msistently expressed, at least
from 1935. In examining the historicity of Seetion 113.110,
RSMo 1949, we find that in an sot-fourid Laws of Missoury,
1935, page 229, paragraph 47, <Buch bosrd Was ungqualifiedly
authorized to acquire such items., At that time the board
was granted the power to directly negotlate for such acquisi-
tion and after having audited claims for the payment thereof,
ware further authorized to certify such claims direct to the
county treasury for payment.

’

Subsequently, in an act found Laws of Missouri, 1937,
page 231, this unqualified authorization was modified to

wlye



Honorable John J. Oole

require such purchases to be made subject to the provisions
of the County Budget Law. However, the power was left with
the board to determine the necessary items to be purchased
and the statute remains in this form as found in the last re-
visions, ‘ T

From ths foregoing we reach the opinion that the purchase
of election supplies, equipment and services 1s to be made
by the Board of Eleection Commlssioners following the procedure
established by applicable statutory endctments with respect
to the procedure to be followed in ¢onsummating such purchases
and contracts with respect thereto, ' ,

‘ At this point we take note of the fact that St. Louis
County operates under a special charter adopted pursuant to
congtlitutional authorization contained in the Constitution
of Missouri, 1945, We consider the following constitutionsal
provisions to be pertinent:

"See, 18 (b). Provisions required in
county charters,~-The charter shall pro~
vide for its amendment, for the form of
the county government, bthe number, kinds,
manner of selection, terms of office and
salaries of the county offlcers, and for
the exercise of all powers and duties of
countles and county OFTLCers Prescribe

the Constitution end laws of the state,"
{Emphasie ours,) ‘ ~ '

. The charter so adopted {n so Tar as it relates to the
dutles enjoined by the County Budget Law upon officials in
other counties, provides for the creation of a Division of
Purchasing. Section 38, Article V of the charter reads as
follows:

"The department of Administretion shall
have the following divisionst Division

of the Budget, Division of Purchasing,
Division of Law and such others as may

be created by ordinance, These divi-
slons shall be headed by the County Super-
visor, the Purchasing Acent, and the Coun
Counselor, respectively,” (Bmphasis ours,

We are further advised that the county council has
pursuant to the provislons of Paragraph 6, Section 22,

G-



Honorabls Jahn J« Cole

Article III of the ehaptar established the procedures rela-
tive to the making of county contracts and the purchasing
-of ecounty supplies, This charter provision reads as follows:

"Section 22, Pursuant to and in conformity
with the Constitution of Misaouri and with-
out limiting the generality of the powers
_vested in the Council by this Charter, the
" Council shall have, by crdinance, the power:

"(4) To establish the procedures governing
the making of County contracts and the
purohaa;ng of County supplies and egquipment
g competitive bidding, and te prescribe
the form and contents of the annual County
financial statement, provided that such
procedures and limitations ag are now es-
tablished by law shall continue in effect
until superseﬁed by ordinances of the
Gouncily = # "

We therefore further believe that the actual purchases
and negotiation of contracts are to be made and negotiated
in accordance with such procedure so established, This i=
not to be taken to mean, howsver, that such purchasing
officer shall have any discretion with respect to the type,
kind or number of such items so purchased or contracts so
let, as it is our belief that all matbtera of this nature
rest in the sound discretion of the Board of Election Com-
miss loners.

IiI.
The Acquisition of Voting Machines.

Provisions for the adoption of voting machines in
your county haw been suthorized under the provisions of
Chapter 121, RSMo 1953 Cumulative Supplement, The specifiec
euthority is contained in Section 121,010, It will be ob-
served that under the provisions of Section 121,020 such
adoption of this method of balloting is eonditioned upon °
the affirmative action of the lnhabltants of the election
digtriect and the providing of necessary funds required for
the acguisition of woting machines.,: We are adviged that both
of these steps have been taken within your election district
and that the Board of Electlon Oommisaieners hes formally
adopted this me thod of vobing.

wbe



Honorable John J, Cole

At this point we belleve the provisions of Section 121,070,
R8Mo 1953 Cumulative Supplement, particularly Subsections 1
and 3, become germane bto this portion of your inquiry. These
portions of the statute read as follows:

"1, The election authority in juris-
dietions adopting vobing machines shall
as soon as practicable thereafter provide
for each polling place where voting
machines are to be used, one or more
machines, in complete working order,

EEBE -

"3, When not in use at an eleectlon the
election authorigy shall have the custody

of the machines.

Incidental to your inguiry and to anticipate s question
which might arise in the future with reapset to the delivery
and Installation of such voting machines we at this point
direct your attention to the provisions of Subsection 1
of Segtion 121,080, RSMo 1953 Cumulative Supplement, reading
as follows: ' . :

"1. It shell be the dubty of the slection
authority in such counties to have the
voting machine and all necessary furni-
ture, equipment, records and supplies,
at the polling places before the fixed
time for the opening of the polls, and
have the counters, if any are provided,
except the protective counter, on the
machines set at zero (000), and other-
wise in good and proper order for use
at such election, ‘

This portion of the stabute mentioned places the duty
of the delivery amd installation of the voting machines at
the polling places directly upen the Board of Election Com-
missioners, particularly, when read in conjunetion with Sub-
section 3 of Bection 121,070, quoted supra. .

-f



Honorable JohnA J. Colk

From the faregain% we arrive at the coneluslon that
the duty has been enjoined upon the Board of Electlon
Commissioners to select the voting machines o be uged

in the conduct of electionsiwithin the election district,

It 1s, of course, elementary that the selection of a particu-
lar type of machine must be governed by the exerecise ol the
pound discretion of the Board of Blection Commissioners
baged upon substantial evidence indleating that the selec-
tion of the particulsr type of machine 1s in the best
interest of the people and is a more appropriate machine

than those of any other type or. types,

. We think this conclusion to be reasonable upon considers-
tion of the entire scheme for the conduct of elections
within the geographical drea of the electlion district withe
in whieh your Besrd of Election Commissioners functions.

The entire act discloses en intent on the part of the General
Agsenbly that complete supervigion and control of registration
and balloting be vested in your body and it necessarily must
follow that no construction of the statutes relating to the
conduet of such elections must be indulged in which might
serve bto limit or unduly resitrict the discharge of such
duties 80 enjoined upon your body.

What we have saild heretofore relates merely to the deter-
mination of the necessity in the selectlon of the appropriate
type of voting machine., After having made such debermination
the formal scquisition therealter must fellow the procedure
established for the acquisition of all obther suppliss and
equipment for the various deparitments of county government.
Inasmuch as we have discussed this at some length under II,
supra, weé will not unduly lengthen this opinion by a repetil-
tion of what was said therein.

CONCLUSION

In the premises we are of the opinion,

(1) 'That 1t is the duty of the ecounty couneil of St.
Louis County to provide such office furniture, equipment
and supplies for the cperation of the office of the Board
of Election Commissioners of saild county as may be reasonably
necessary, such purchages to be made following the procedures
establighed by ordinance of the county council pursuant to the
provisions of Paragraph (6), Section 22 of Article III of the
Charter for St, Louls Countyj .

*.
i) -




Honorable John J, Cole

(2) That 1t is the duty of the Board of Eleetion Com~
missioners of S%, Louis County to =melect, determine and Prow-
vide for the acquisition of such election supplies, equipment
and services as may be necessary to discharge the duties
impoged upon such Commission, and that sueh scquisition 1s
to be made in accordance with the procedures established under
Paragraph (6), Section 22, Article III of the Charter for St.
Louls County, and, '

{3) That it is the duty of the Board of Election Com~
missioners of St, Louls County to determine in the exercise
of its sound discretlon the appropriate type of voting machines
to be used in the conduct of elections within such county
and that such voting mechinses are to be aecquired in aecordance
with the procedures established pursuant to the provisions
of Paragraph (6), Section 22, Artiele III, Charter for St,.
Louis County,. ' '

The foregoing opinion, which I hersby approve, was pre-
pared by my assistent, Will ¥, Berry, Jr.

Vefy truly yours,

JOHN ™, DALTON
Attoruey General
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