serf flreworks, nor llmit sale of flreworks

June 18, 195l

Honorabls Hilery A, Bush
flounty Counselor

Suite 202 Court House
Kansas City, Missouri

Dear Er. Bush?

Thig 42 in snswer to your lettar of recaent data requesting
an offielal opinion of this office, reading as follows:

"In Jackson (ounty, the promiscucus sale
of firaworks and the explosion therscfy
has developed to a point whers it is éne
dangering the health, safety snd genersl
welfare of the population of the*aﬂuﬁ‘mx
I would, theprefore, like to req: n
opinion frém.yﬁur effies on &
'—matberﬁf

Prﬂhibiting tha sals of f gar -
the unineerporated ed part of the counby?

* {2y Omn” the County Gourt: reguiatagthg
uae and explosion of fireworks within
_ the unincorporabad arés of the. don

(3} ‘Under the provisions of‘bhe Zaning
Law (Chapter 6l R.S.Mo. *h9} can the -
County Court l1imit the sale of fiveworks
to- locations for which a speaial pormit
hag been: gtanted?

Thaere is no doubt but ﬁhat the explasion of firevorks ene
dengers the lives snd property of our citizens, and their
promliscucus use mey be oonsidered e nulsence in meny respects.
However, 4in ‘Missourl we do not have & genaral law elther pro~
hibiting or regulating the use and sale of fireworks. On the

tyicourt cannot regulate'orr§r0hlbit sale’ \Q

-
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-othsr hend, howevery several of our citles have ordinances pro-
hiblting er Pegulating such use and sale. These ordinances have
besn hﬁ?&“?ﬁlﬁ%'aaﬁﬁhéggﬁbunds:thatithe ragulation of the use
and sale of fireworks 1s & legitimate exercise of the police
powers  To quobe from sn opinlen in the case of City of Centralia
ve Smithy, TT 8.Ws 488, 103 Mo, App. L4308 o
P % & % We regard it as within the police
powey of the oity to enact the ordinanse
(prohibliing the exploding of firecrackers).
The notorious fact that fires, frighbening
of horgas, serious sccidents to both actors
and spettators commonly follow such amuses
ment, is smple end reamsonable ground Justi+
fying the exerslse of the supervigorpy -
restraining power of the municipality."

(Wﬁ&d§ in parentheses ours.)

However; there is a dilstinet difference bestween the power
of a2 munleipality in the exerclse of lts police powsr to prohibit
or regulate the Yge and sale of fireworks, and the attempt to
exercige such police power by a county court. It 4s well settled
~ that & county courl possesses and can exersise such powers, and
guch powers only; as aré expressly conferred on it by the general
law of the state, or such powere as arise by necessary implication
{rom those ez&rq&a%g.graﬂhad;f See Dumm v, Uole Countys 287 S.W.
L5y 315 Mo 568§ King ve Maries County, 249 8.We 418y 297 Mo. 188,
The dilstinction between s city and county with refsrence to the
exercigse of poliee powers has been well stated in the case of State
ex rel. Audrain County v. City of Mexico, 197 8.W. (2d4) 301, where
- the court said: - - . 4

"gountles end cities are subdivisions of

the 8tatg. They have, however, certain
fundamental legal distinctiona. Counties
are involuntary quasi public corporations

of e local nature, ecrested by genieral law
and come into éxistence without regard to
the wishes or gonsent of their respective
inhabitants. They are not chartersd core
porations, They are created as a governe
mentel egenoy to facilitete the administra-
tlon of the laws of the State.: They do not -
have politicel and leglslative poweras for
lo¢al selfegovernment, They have been said .



—  Honorable Hilary Ay Bush

. to penk low ff.thé*gkada»afﬁeeﬁﬁgg”‘

56 par . g , . extatenced.

© Munleipal dorporations are: the of & volun~-. .

- tary associabtion of ‘the inhabitents sanstioned
by the State pelimapily for the purpose of local

.. self«government subordinate to the Sbtate and at
the same time constltuting, although secondary,
an effective irstrumentslity for the administra-
tion of governmental affeirs. A tharter, de=
fining thelr poweérs and dutles, 1s essentiel to
‘thely c¢retition and existence, which i1s effected
upon incarporation.! -Cities have been a chief
factor in humsn progress. They exercige poliey
making authority and have leglalative powers
for their local government, It ia inconsistent
wlth the purpeses of their creatlon that ¢ountles
exsrcise jJurisdiotion over thelr affairs. Dual
suthority would tend to create confusion, Thisg
is especially true of an exerciss of governmental

police power, ¥ # 4"  (Emphasls ourss) .

- The authorities are uniform to the effect that sounty courts
possess only limited Jurisdiction, Outside the manugement of the
fiscal effalrs of the comty (Art. VI, Set. 7, Gonstitution of
Missourd, 1945), such courts possess no powers exscept those con=
ferred by sbatute., (See State v, Johnsohn, 173 S.W. (24} K1L1.)
The Genersl Assembly of the State of Missourl has enscted numerous
Yews conferring administrative powers on the coimby coupts. No
law, howevery, hag been enamcted which delegates suthority to a
county court to leglslate with respest to local matiers relating
to the health, safety and general wglfere of the publis.

" In State ex inf. Wallach v. Loesch, 169 S.W. (24) 675, 350
Mo, 989, the Plamming end Zoning Act of 194l weas attacked on the
ground, among others, that the sct delegated to the county court
and the planning commission legislative power in respect to pelice
regulations, and thereby wes in violation of the provisions of
-the constitution vesting the legislative power in the General
Assembly. The court iconceded that the Leglslature must retsin
unto itself legislative power, and that it cannot delegate such
power to the county courts. It was held that the set itself does
not delegate any powers to the county courts in viclation of our
constitution, but thet the law in question is a complete framework,
but the county courte are given the powepr to fill in the details.
Such detalls consist in part of rules and reguletions to be adopted.
In other words, the court concedes that the plenning snd zoning -
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¢ most eppropriate

‘jirepepty 1n deﬁ&m.ﬁi ‘boundaries
de not only on all condl 8y puysical,
s provailing within the munieipaiity and ibs

14 r@asonably prospective,; bub ;aa on the nature
gian in which the mum.e:l.pamty 1s locuted and
Lol tha‘b roeglon has been or nay be put most advans
' Qortainly; restrictions imposed by soning ordinences
uge roperty must bear some substantisl relaticnship to
publ;,e haalth, safaﬁy, ‘morals or general weli‘arm

’

We are sympathetie with your views that the health, safety
and welfare of the people of Jackson County are being endangersd
by the promisoucus sale of fireworks and the explosion thereof,
As & practieal matter, the denger resulting from throwing fire-
erackers at adtomobiles in 19516; is much greater than the denger
resulting from throwing flrecrackers at horses in 1903, noted by
the court in the eentralia case. However, this must be a matter

e
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o to act upon, and we are i "¥§’ﬁ§ﬂf1ﬁé &ﬂy’
3 vguletion other than by munigl) 88 a¢
 ¢_ ¢¢~§6¥¢» ‘of theip ehartara,'zx'“
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R4 - ia ehﬁﬁéﬁigﬁgn of this affiee that tha‘aaanty sourt of
Lbit or regulats |

Jeckson Cotnby doas rot have the power b0

the sale nr of firsworks in the unincorp d ares of such
seuntys It is further the opinfon of this ofiic that the county
court of a' gon . County eannet 1imit the sals of fiveworks to

&mab&ens},,f' | '_ie.h e apeeial pemit has been gmnhsd‘
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