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‘ change of boundary lines absorb another entire
COURT: - district; new district, to be composed of two
entire districts, must have within 1ts limits

CQUNTY TREASURER:v twenty persong of school agej attempted formation

of new distridt invalid so that county court has
no duty to assign number to proposed new district
and county tréasurer has no duty to honor warrants

FILED

of new districts or to transfer funds of old
districts to proposed new districte.

June 11, 195l

Honorable

2dwin P, Brady

Prosecuting Attorney
‘Benton County
Waraew, Hlsa@uri

Desr Mr, Btaayt

Thiu
April 28,

s in response to your raquesh fnr opinion dated
195k, which resds as followss.

"I have been requastaa by the CGounty Court

- of Benton County, Missouri, esnd the County

Treasurer of ga: d county for en opinion
regerding the duties of sald Court end said

- countg tressurer with respect to the sohool

disty

ot and school warrente hereinefte
mentioned. It 4s therefore requeat:

‘you give me your opinion in regar 'ta thie

mattem

"Prior to March 22, l?Eh, a petition signed
by 20 qualified vobers of School Distriect
Ko. 90, which contains 7 persons of school

age, and School Distriet No, 92, which done

tains 10 persohs of school age, in Benton
County, Missouri, was filed wi%h the olerks
of the respective districets, praying for e
change of the boundaries of Dist. No. 90
go.as to include all of Dlst. No. 92. At

. the annual sthool meatings of sald districts
" on April 6, 1954, the proposition presented

by sald petition wes approved by the vobters
of both dietriota; Subsequently notices

‘were posted over 10 days prior to Appil 27,
: 1954, and on April 27, 19584, 21 days after
the action taken to form s new district by

 changing the bounderies of Dist. XNo.

-3

80
as to include Dist. No. 92, en slectiomiwas
held, and a voard of directors was elec-‘d
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by the voters of the new district composed
of former districts No. 90 and No. 92, Both
disbricta lie wholly in Benton County.

"Section 165.170, R3Mo 1949, provides the
nenner in whilch the boundaries of school
distriets may be changed and in which new
districts may be formed or created, further

©providing that no new distriect shall be
created or boundary line changed by which
any district shall be formed containing
within its limits less than 20 perascns of

- ‘school age., Section 165,193, RsMo 1949,
provides that the voters of a newly created
dlegtrict shall assemble within the district
within 15 days after the formation of the
new district pursuant to notioces being posted
for 10 days prior to such meeting, ,

"Is 1t the-duty of the County Court to asglgn
e number to the district formed by the section
of the voters of Dist. No. 90 and Dist. No. 927

"Is 1t the duty of the county treasurer to
transfer the funds of Dist. No. 90 and Dist.
No, 92 to the credit of the new distriect and
to honor warrants drawn by the board of the
new distriet? If 1t is his duty to honor such
warrants, should he do so without warrants
being drawn by the boards of Dist, No. 90 and
Dists No. 92 for the transfer of such funds

to the new district?" '

Your preclse questions relate to the respective duties of
the county court and the county treasurer with regard to ac¢tlon
talten by school districts Nos. 90 and 92 of Benton County. Thelir
duties are necessarily dependent upon the vallidity and result of
the action taken, which must be considered fipst bafore thelr
duties can be determined,

It 1s not entirely clear from your request whether the voters
approved a change of boundary lines or the formation of a new
district. Sectlon 165.170, RSMo 1949, provides that "When it is
desmed necessary to form a new district, to be composed of two or
- more entire districts, or parts of two or more districts, to divide
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one district to form two new districts from the territory therein,

to divide one distriet end attach the territory thereol to ad-

Joining distriets, or to change the boundary lines of two or more
stricts,” certain procedure shall be followed. :

Asguming, however, that the petition, notices and ballot call
for a change of boundary lines, we do not belleve that the attempt
accomplished anything becsuse a school distriect cennot, under the
guise of o change of boundaries, abgorb ancther distriect,

In State ex rel. Consol, 3511@01 niﬁ‘“oﬂﬁa 8 of Pike Co. Ve
Ingrem, 2 S.We (2d) 113, two conmolidated distriota had sought to
change thelr boundary so that one would be absorbed in the other.
The court pointed out that there are four things which a common
- distriet may do by election with regard to the territorial extent
end status of the distriet. When deemed necessaery and subject to
sertain conditions precedent it mey hold an electiont (1) To
form a new digtriot, to be ocomposed of two or more entire distriects,
or parts of two or more sntire distriets; (2) to divide one dis-
trict to form two new districts from the territory thereinj (3) to
divide one district and atiach the territory thereof to adjoining
giszricgsg or (L) to change the boundary lines of two or more

8LricCUB, : ‘

BZ virtus of another section of the 1919 Statutes (present
Sec. 165,293, RSMo 1949), =1l the provisions of that section re=
lating to the changes of boundary lines of ¢ommon scheol dis-
tricts wore made applicable to consolideted districts. It had
been previously held in State ex inf. v. Sweaney, 270 Mo. 685,
195 SeWe Tlh, thet these four various contingencles were not
coextensive and that a provision for a change of boundapry lines
gidtngtgprovide a way for dividing one district into two new
atrictsa,.

In the Plke County cese, as here, the effect of the action.
talken was to form a new dlstrlet out of the territory of two -
entire districts, but since the formation of a new district is
entirely different from s change of boundary lines, which was
all that was suthorized for consolidaeted school districts, 1t
could not be done by the method provided for the change of
boundary lines. The court said, l.c. 1152

"In the case et bar, the end to be attained
was confessedly that of permitiing consolie
dated school district No., i to teke over the
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whole of the territory of eonsolidated school
district No. 2, in consequence of which cone
gsolideted school district No, & could no longer
continue to exist., Such being true, it is ab
once apperent, from what we have said above,
that sueh prosseding could not properly be
designated es a change of boundaries of the

two districts, but that 1t necessarily fell
within one of the other c¢lasgifllcations om-
braced in section 11201, R.8. 1919, However, -
under section 11253, R.S. 1919, the provision
of section 11201, R.S. 1919, relating to changes -
of boundaries, is the only one of the four pro=-
visions therein which can be held to spply to

a consolidated school distpiceb, # # «f

Since a change ef‘boﬁndary lines conbemplates the continued
exlstence of both distrleots after the change, il that was the
method employed hera weé belleve the action taken was void and of
no effett, -

As stated sbove, common districte may alsc hold an election
for the purpose of forming a new district, to be composed of two
or more entire districts., Such was the effect of the action taken
here. Howevar, in so doing the digtriet 1s confronted with the
plain proviso of Seotion 165.170, RSio 1949, which says:

- " & & % provided, however, that no new district
‘shall be created or boundary line changed by
which any district shall be formed containing -
‘within 1te limits by actual count less than
twenty persons of school age, or by which any
district shall be left conteining within its
'1imits by actual count less than twenty pere
gons of school agej # # #"

section 165,177, RaMo 1949, also states:

"Wo new scheol distriot shall be formed nor
shall any school distriet be divided so that
the new district formed or the territory left
by the divislon of a distriet shall ocontain
gn assessed valuatlon of less than fifty
thousand dollars and an eaumsratlon of less

- than twenty persons of achool age or at loast
elght square miles of territory end bwenty
persons ¢f achool age."

wljm
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The argument can be made, of course, that where you have twe
districts with a total of less than twan%y children of school sge,
both individually and combined, the distriets are no worse off
after the formation of the new district than they were before.
Nevertheless, the plain wording of the provisos in Sectlion 165.170,
gupra, and of Section 165,177, supra, admit of no exception and
lsave little room for argument. If the Leglslature had seen fit

to make an exeeption in casés such ag this it could well have done
g0y Since it has not, we must conelude that any attempt to form

a new district which has within 1ts limits less than twenty persons
of school age is void, .

" Therefore, regerdless of whether the actlon teken by districts
Nos, 90 and 92 was for a change of boundary lines or for the forma-
tion of s new dlstrict, in our opinlon the attempt was invalld and
of no effect, This being mo, the districts exist as they 4ild before
the election and the county court has no duty to assign a number to
the distriet thus attempted to be formed and the county treasurer
has no duty to transfer the funds of districts Nos. 90 and 92 to
the credit of the purported new district or to honor warrants drawn
by the board of the purported new district.

GONGLUSION

It 4s the opinion of this office that & school district can~
not by the method provided for change of boundary lines absorb
another entire dlstriet; that a new distriet, to be composed of
two entire distriets, cennot be formed unless the new district
will have within its limits at least twenty persons of school age}
and that when elther of these things is present so that the action
in changing the boundary lines or forming the new district is 1il-
legal, hence vold and of no effect, the county court has no duty
to essign s number to the new distriet thus attempted to be formed
end the county treasurer has no duty to transfer the funds of the
two old districts to the purported new distriet or to honor warrants
drawn by the board of the purported new district,

The foregoing opinion, which I hereby approve, was prepatred
by my Asslabant, John W. Inglish.

Yours very truly,

JOHN M. DALTON

Attorney General
JHWImd



