
TAXATION: 
SCHOOLS : 

In computing the average school levy for railroads 
and other public utilities all distric t s i ncluding 
fract i onal districts part i ally within the county 
should be considered. I f there has been a partjal 
fail ure to levy schooJ. taxes , such may be carried 
in a supplemental tax book and collected as other 
taxes . - -
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Mr. ChArl es A • • ebe r 
Assistant Prosecuting ~ttorney 
Ste. Genevi eve, Mi qsouri 

Dear Sir: -
Reference i s ~ de t j your recent r equest fo r an official opin i on 

of t his office , whi ch reouest r eads as follows : 

"For some year<;; in this County ( ..>t.e . uonevieve) 
t her e seems to ha ve been some di sc r epancy be­
t ween the annual cal culati ons made by the County 
Superinten~ent of School s and the amount of t ax 
t~at was actual ly turned over t o h im f or school 
purposes. In determining the annual calculati ons , 
the Superintendent of .~chool a us ed all distric ts , 
includ ing fractional di s t rict s with schools out­
s i de of the County . Through thi s same method , 
the board arr i ved a t the estimate in det er mining 
the a verage levy for r a ilroads and other public 
util i t i es. However, when th~se util i t i e s were 
assessed, th~ average levy \tas somewhat lower 
than the amount call ed fo r in t he est i mat es 
presented to the Count y Court by t he ..>chool 
Board . 

"! have r ead an opin ion i ven by your office in 
1946 whi ch in part st ates that the estimat es 
g iven to t he County Court by the ..>chool Board 
are f inal and cannot be alt e r ed or changed by 
the Count y Court. 

"The ques t i on , however t is this . ' In det er mining 
t he a ver age l evy, as net out in t he estimates , 
should the board arrive at this f i gure by us ing 
all di strict s , includi ng frActional dist rict s with 
s chool s outs i de t he Co\mty? ' 
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"If the answer to this interrogative is in 
the affirmat ive , and an arbitrary l evy was 
used in det-ermining an average rate will an 
action lie against these utilities for the 
di ffe r ence in the amount that they should have 
paid and the amount that was actually paid? 
If an action will lie , what i s the basi s fo r 
this action?" 

Your f irst question would appear to be a s follows : 

How i s the r ate of taxation for school purposes to be levied 
against r a ilroads and publ i c utilit i es determine(!? This question 
i s purposely phrased i n broad terms t o include your s peci f ic 
quest ion as to whether school di strict s l ying partially within 
t he county should be cons i dered in arri ving at the aver age r ate . 

Since the r ate of taxation of r a ilr oads for school purposes 
dep~ds upon the local rat e of t axation within the di stricts we 
will here set 011t how t his l ocal rate i s deterr.:ined. 

Section 165. 077 , RSMo 1949, requires the board of di rectors 
of each school distr~ct to forward to the county superintendent 
of schools an estimate of the amount of money to be r aised by 
taxation to sustain the s chool or schools fo r a speci f i ed period 
and the rate required to produce said amount . Said section reads 
as f ollows : 

"The board of directors of each school di s trict 
shall, on ·or before the fift eenth day of May of 
each year , forward to the county superintendent 
of schools an estimate of the amount of money to 
be r a ised by taxation f or the ensuing school year, 
and the rate required to produce said amount , 
spec i fy ing by f unds the amount and rate necessary 
to sust a in the school or s chools of the district 
for the time required by law or authorized by the 
qual ifi ed voters of t he district , to meet principal 
and interest payments on the bonded debt of the 
district , and t o provi de such funds as may have 
been ordered by the qualifi ed voters of the di strict 
for other legitimate district purposes , includ ing 
the purchase of school building s i tes , buying or 
erecting school buildings , repairing and furn i sh­
ing such buildings , and pr oviding foot bridges 
across runn i ng streams . " 

The duties of the county superintendent of schools upon 
receipt of such estimat es i s specifi ed in Section 167. 040 , -~Mo 
1949, as follows : 

"* * *he shall r eceive , and , i f pro pe rly made , 
approve estimates and enumeration lists and turn 
same over to the county clerk; * * *·" 
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The county superintendent of school s under this section has 
no power t o make est i mates or f ix t ax r ates but hi s powe r only 
extenrls t o approving the estutat es i f properly made , and then t o 
t urn them over to the count y clerk . The duties of t he county 
cler k on r eceiving the estima t es f rom va r i ous di strict s i s set 
out in Section 165. 083 , RSMo 1949 , and reads i n part as f oll ows : 

"Upon rece i pt of the estima tes of the various 
di str ict s , the count y cl erk shall proceed t o 
assess t he amount so returned on all t axabl e 
property, real and per sonal, in each di str ict , 
a s shown by the l ast annual assessment fo r s t ate 
and county 'T .r ooses , includ i ng all stat ements 
of merchants i n each distri ct of the amount 
of goods , ware s and merchandi s e owned by t hem 
and t axabl e for s t a t e an d county purposes; pro­
vided , the levy t hus ex tended shall not exceed 
in any one year. t he following rat es on t he 
hundred dollars assessed val uation; * * *·" 

Fr om t he foregoing i t is seen that the r at e of taxation f or 
school purposes within a distri ct i s fixed by the dist r ict board 
with specified l i mi t s appr oved by t he county super i ntendent of 
school s and such t axes l evi ed by the county cl erk . 

I n reg1rd to districts lying partly wi thin t he county, we refer 
you to Section 165. 190 , RSMo 1949 , which provide s that the same pro­
cedure a s above out l ined i s t rue in r egard t o such partial districts, 
excep~ that the estimat es are t urned over di rectly t o t he county clerk 
by t he clerk of the s chool di strict and need not be approved by the 
count y superintendent of s chools. The county l cerk would then proceed 
t o levy a t ax upon t ha t port i on of t he distric t within the county in 
the same manner a s where the distric t lies wholly within the county . 

Section 165. 190 reads i n part as follows : 

"4 . In all school di st r ict s divi ded by county 
lines i t shall be the duty of t he cl erk of such 
school di stri ct t o re port to the clerk of each 
county in \\'h ich s uch di strict i s in part l oca t ed 
t he number of per sons of s chool age r es i ding in 
t hat part of sa i d s chool rl i s t rict lying within 
the respect i ve count i e s , toget her with the amount 
of money necessary to Maintain the school , and 
such other f unds as it i s necessary t o ra i s e by 
t axat ion i n the same manner as i s provi ded i n 
dist ric ts not so divided . And i t shall be the 
duty of the county court and county cler k of 
each county in ·hich such dist r i ct i s loca ted to 
apportion t o said distric t sucp part of t he 
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public school funds a s the enumeration of 
such Dart s of sai d district shows it to be 
entitled to , and all moneys collected fo r 
s chool purposes as taxes on pr operty within 
such distr ic t shall be pa i d to sairl di s rict 
the same a s if it lay entirely within one 
oounty . " 

The r a t e of t axat ion of r a ilroads and utility compani es for 
school purposes i s wholly within the jurisdi ct ion of the county court. 
Section 151 . 150 reads in part a s follows: 

"1 . For the pur pose of l evy ing school t axes , 
and t axes f or the er ec tion of public builui ngs , 
and for other purposes , in several counties of 
t h i s state , on the roadbed , rolling stock and 
movable property or ra ilroads in this s tate , 
the several count y courts shall ascertain f rom 
the returns in the off ice of the county clerk 
the average rate of t axation levied f or s chool 
purposes , and also the aver age r ate of t axation 
l evied for the er ection of public buil, ings , and 
for other purposes , each se arately, by the sever al 
local s chool boards or aut hori t i es of the several 
school districts t hr ou: hout the county . 

"2 . Such aver age rate for s chool purposes shall 
be ascertained by addin . t ogether the local r a tes 
of the sever al school districts in the county 
and by dividing the sum thus obta ined by the 
whole number of districts levying a tax for school 
purposes , and shall cause t o be char ged to said 
r a ilroad compani es t axes f or s chool pur poses said 
average rat e on the propor tionat e value of sai d 
railroad property so certif ied t o the county court 
by the st ate t ax cowni ssion, under the provisions 
of this chaptert and t he sa i d clerk shall apportion 
the said t axes ro r school pur poses , so levied and 
collected , among all the school districts in his 
county, in proport ion to the enumeration r eturns 
of sa i d district. " 

* * * * * * * • * * * • * 
Sect ion 1 53 . 030 , RS~.o 1949 , provides that utility companies 

shall be taxed in the same ~anncr as provi ded by l aw fo r the 
t axation of railroads therefore , such companies will be treated and 
considered along with t he railroads . 

Under Section 151.150 , supra , the average rate of t axat ion of 
railroads and utility companies i s comput ed by addin together the 
rate of t axation of each of the sever al s chool di stri cts levying a 
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t ax under ~ection 165 . 077 and 165. 083 and dividing the total by t he 
number of districts . ,e are of the opinion t hat in ar riving at the 
sum of the t ax rates , the t ax r ate , as computed in a portion of a 
district l ying partial ly within the county should be included , an d 
the di strict lying pa tial ly within the county should be included 
in the total number of districts i n arri ving at the average r ate . 
Only in th i s way can an average rate be established f or al l di s tricts 
or parts thereof within the county a nd only in this manner could the 
t ax rate be equal i zed throughout the county . 

To be sure the average r ate t hus es ta blished will be less than 
the local rate f or school purposes in some district s , such is t he 
inevitable r esult of such a computation . However , the method of 
computat ion as outlined in Section 151 . 1 50 i s mandatory and a dis­
cr etionary rate of t axat ion cannot be adopt ed . 

Assuming that a r ate of t axation of r a il roads and ut ility 
compani e s was established other than under the above outlined pro­
cedure and was less than the rate which would have been obta ined 
under the correct method , you next i nquire i f an act ion will lie 
aga inst the railroads and utility companies for the amount t hey 
shoul d have pa i d . In answer t o th i s inquiry we refer you to Section 
137 . 300, RSl~o 1949 , \ibich provides that if there has been a failure 
to levy s chool t axes , or any por tion t hereof , the same may be listed 
i n a suppl emental tax book and collected as other taxes . Sa id section 
provides as follows : 

"ihen for any cause ther e has been a f a ilure 
to levy the state , county , school or other t axes , 
of any portion thereof , or to extend and authent i­
cate the same f or the use of the collector, or to 
make out and del iver to the collector a proper 
tax book for the collection of the same , as re-
tuired by l aw, in any county fo r any year or years , 

tha clerk of the county court of such county for 
t he time being, when so required fo r such s t ate 
t axes by the state t ax commi ss i on , and f or such county, 
school or other t axes by the county court , shall make 
a suppl emental tax book f or such year or years . Such 
supplemental t ax book shal l be made upon the assess­
ments fo r the year or years for which the t axes should 
have been levied, or where ther e has been a failure 
to assess the property , uoon the asses sment made as 
r equired by section 137 . 295 , the t axes for each year 
to be in a separate book and to be l evied for such 
state , county , school and other t axes , or portions 
of the same , as had failed to be levied and collected 
at the proper time . In making said supplemental t ax 
book, and in all subsequent proceedinLS thereon , the 
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county court, cl erk of the same and t he co~­
l ector shall be gover ned by the same law as 
is now or at the time then be ing or may be 
in fo rce for the s ame duties , an d shall re-
ce ive the same compensation as is n ow or a t 
the t ime then being or may be provided by 
l aw fo r s imilar duti es; provided , t hat when-
ever such t axes or any portion of them s hall 
hove been pai d upon defective or illegal t ax 
books , the amounts so paid shall not be cha rged 
in such supplemental t ax books , and when any 
such t axes have been pa i d in full u pon any prop­
erty, the same , with the descri ption of the sa id 
property and the name of the owner thereof , shall 
be omitted from s uch s upplemental t a x book ." 

~ONCLUSION 

Therefore , it i s the opin ion of this depart aten t i n arr1 v1.ng at 
the average r a te of t axat i on of r ail roads and utility compani es t he 
rate of t axation in por tions of school districts lying part i ally within 
the county should be consi dered . 

rle a r e f urt her of the opinion t hat in the event that there has 
been an erroneous l evy of taxes aga inst railroads and utilities for 
school purposes due to an erroneous computation of the rate of t axat ion 
and s uch levy was l ess than that which should have been collected , the 
diff erence may be carried in a supplemental t ax book as provided in 
Section 137.300 and coll ected as other t axes . 

Respectfully submitted , 

D. D. GUFFEY 
Assistant At torney Gener al 

APP J{OVKD: 

At torney General 

DDG :hr 


