
CCJMJ. I SSIONERS OF 
A.GRICULTURE : Manufacture and s a l e of a froz en food 

product which contains vene t ab1e f a t 
does not violate provj sions of Section 
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Denr Sir a 

T ! a vf. 11 nc 1:no\":ledc-e r e c <- .. pt of your requ ont f or 
an o ff'ic l a l optnlon ~:.!.ch r <"ade a 

" Section 196. 85() 1 Rr:w o l 94? 1 d o:f l 100 icO 
cr an r o dairy proeuct r ~ a tro~on mixt ure 
('0.1tA1n~r sovor .. 1 ot.l. "'r mo.i n in,:redionts . 
So c t i n 196. 705 ~· o 1949 prohib ita t.he use 
of oil s or .f,. t s o ..,' .. r t• an :11ilk fnt under 
t~1o nt:\l'lo of :~ aid product or rti cle o f tl-tc 
derivati ves t horoof or unde r any fictitiou s 
or trade nnmo whatsoever . 

" Tlus pe.rnr r aph, it appoLun , prohi b its t ho 
com'"> l 1a tion of vot otabl o oils u i th milk 
solids . At t ached h~reto is n cn r t on bo! ng 
ueod to packace a frozon f >od pr oduct wl ioh 
con t a ins ve&ot nb l o f at. It ie t.o b e notod 
t ha t t l iS carton is of the t ypo tha t ia 
traditionally use d to pnck~c • ice crnam 
in. Also , i t hD s print~d t hereon s~veral 
cuts w~.ich hlpl y that t ho f ror.en mix ture 
is b o1'1g mer chandiaed a e or in t he a omb l f.U'lco 
or ice cr~am . ~oro ia the tradition al 
ice crnrm c one , ice cream s oda , ice c reRm 
aundoe , nnd t he alice of pie .1 'ch hns o n 
it o. portion of ice crof'.m . 

" l so , it 1s to be not od 1t stntos on t he 
C"lrton t."'l t the frozen mixtur ia not an 
ico ere n . "=he inc r e dionto contninod 1n t h i s 
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product lll'e clairlGd to be : mil k solids, 
sur or , s tabilizer , vegot~blo rot , and 
cert1fied color. 

" An opinion i s reque sted os to vhet her 
or not a firs t , t he use or n vogotabl e oil 
in combi nation ld th milk sol ids oon! t itut ea 
n viol ation of St atute 196 . 705 RSMo 1949 ; 
s e cond, i s t he merchandi s i ng of t hi s frozen 
mtiture i n vi ol a t ion of f oc t1on 196.885 
RSl!o 1949 i n viow of t ho foot t~t i t i s a 
frozen mix ture and does not conform to t he 
standards of i ce cream. Also, in vi ew of 
t he i l l ustr ations u sed t o mor chand1se t he 
pr oduct , notwiths tand1nr t he f ac t that t he 
words •not an ice cr eam ' are contained on 
t he car t on. Third, woul d the wording •not 
an ice e re am ' r oll e ve t ho manufacturer of 
t hi s product of his r ospons1b111t 1es evtr1 
t hour)l h e mi noht merchandise t h e product 
as a f r ozen mixture en d in t he solibl o.nce 
of i ce croamf 

"If the inton t of 3oct1on 196. 705 ~sr.~o 1949 
was not t o prohibit t ho camb1n1nr. of voce­
t abl e f ate with milk product s--and i f t he 
wor ding of t his St atuto i s not s uch na t o 
prohi bit t ho snne--1t woul d som1 tha t manu• 
f acturor a cov.ld l e r,1 ti.matol y use voretabl e 
oils in combi no. t ion with other n i l k ao lids 
ns found 1n such products ~a choose or butter . 

" Information is a vA1. l a.bl o that poin ts out 
t ho f avor abl e nutritive V() l ue of :r.d llc fat 
no cor:1parod to othot• f a t s of vogotable ori ,., i n . " 

Your opini on r equest r el t e a pr incipally to t he f r ozen 
f ood pr·oduct which contai ns vogeto.ble fat , so our opi nion 
shal l pn·· ·t1cularl y appl y to r.he thor t h i s produc t eomports wit h 
the l aws of His souri r el o. t ing to t he numufacture o.nd sa l e of 
su ch product . 

You ask thrGe questions md we sho.ll nnswer t h01:1 i n the 
or der s tatod in your r eque s t . 

Fi rs t , you inquire i f t he use of a vege t able oil i n com­
bina tion with mil k s olids consti t utes a viol Ation or Se ct ion 
196. 705, RSl!o 1949 . Tho.t sec t i on r eads : 
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"It shal l be unl awful for any porsan , 
fir.m or corporation, by himBelf or itsel f , 
his or its a r ont or servant , or ao tho 
servant or as nront of another to manufac ture , 
s ell or exchAnr~ or hnve in possession ~ith 
t he intm t to sel l or exchan~e, M'f mil k , 
cream, emulsified cream, sktm ~lk, butter• 
mil k , condensed or evaporated mil k , powdered 
mil k , condensed skim milk, or any of the 
f luid deriva t ives thereof , or any of t hem, 
to whi ch has boon added any fe. t or oil other 
thBn milk fat , either under the nante of 
said produc t or articles of tho derivatives 
t hereof , or w1dor any fic titious or trade 
name whatsoever. " 

For t'1e sake of t his opinion, we shall nasume that t ' ~e 
i ngredients shown on tho ccrton ~~closed \~th your requos t 
ore corroc t . I t shows thereon tha t t ho product contains ~lk 
so l ids , sut:or , atabil izot• , ver:otable rat nnd oort ifiod 
coloring. Tho foror;oing a tntute prohibits t he manufacture , 
s al e or exchtnGe or possession with intent to nanuf~cture , 
aell ·or exchanGe any ~lk, cream, condonsod or evaporated 
milk, skim cil k or any of ~~e fluid derivatives t hereof, to 
whi ch i s added any fat or oil other thAn milk fat , either 
under t 110 nome o::' t.ha product or IU.,ticles of' tl-J.e derivative 
t hereo:'. It ro uld be unltl\d'ul to mtlnufacture o.nd se l l said 
produc t i f this product onn be ol~sni ~ied a s n dorive.tive of 
milk . Tho company further admits that the product doe s 
contain mil k solids. In answering your r oquost , it i s 
essenti al to de t ermine what milk is and its contonts . To 
do this, it is essential that we refer to some recognized 
au t hority, and \'JO cite t he t ext of "Ullk and Its Produc t s" 
by H. H. Win, ... , Chapter 2 , which s ets out tho coMposition 
of milk and roads in part J 

" The constituents of milk are numorous and or 
di verse character, but may b o easily cl a ss!• 
fled into a f ew well marked groups ao foll owa l 
( n) water , ( b ) fats , ( c ) substances containing 
nitrogen ( a!lbuminoids ), ( d ) augnr , ( e ) nsh. 
Excepting the wnter , t l1oy aro collec tivel y 
known as mil k sol ids . The so l i ds oxist partly 
in so l ution, partl y in s~i-aolution, end 
partl y 1n su spension ~ n the wa t or . Uilk from 
the various cl asses of an~nls has t~e samo 
genoral constitution and prvporties , and 
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varies onl y i n the rolntive proporti ns of 
the vari ou s proximate con stituents . Cow ' s 
milk is typical of all mi lks . and as it is 
the onl y milk used in processes of manufacture 
in t he United States , all of our discussi~ns 
have reference to it nl.one . -J:- * * " 

We bator ' s Internn tiona.l ')ioti onary has defined nderi vn ti vo" 
as followo c 

"1. One th~t i s dorivodJ anyt' ing obtained 
or doduood from nnother . 

"2. Cham. A substance so r elated to 
anothiir"Substanoe by moci :!'ic r~tion or pnrtiol 
3ubatitution as to be r oGarded as theoreti­
ca lly derived fro.c it , even w~en not obtain­
able from it in prnctioe J thus , the amino 
cortll")Ounds a1 .. e deriva tives of ammonia . 11 

Al so , t he appella te courts hPve to a ~~ ct extent followed 
t his definition. In ftl.te V 4 \long Pong, 2~ P. 1072, 75 Tfont . 
81, the court defined the word "derivative' ns thPt \'hich is 
derived, nnyt 1 u ng obt ained or deduced from another , a s 
alkal.iod fran cocoa l eaves , is a dorivt .. tivo from cocoa l eave s . 

The primary rule o f c onotruction of s tatutes is to 
ascertain and ~ive effect to l a\;makers t intent and t hi s sho ld 
be done f rom words used, if pos ... i ble , considerinr t h e l nneuare 
honestl y and faithfully. See Ci ty of ~t . Louis v. Sent er 
Commisoion Company, 8.5 ~ . ' . 2d 21, 337 P!o . ~38 . 

\lhi l o it is true ice ere~ is o easured ns a liruid and 
often milk solids are corsidored fluids , in view of the above 
we must hold that i n the manufactur ing of t '-t i s product, 
~action 196. 705, n~~o 1949, is YOt v~olatod. 

You next inquire i f t Le m"rche..ildis inr.; of' t , .i s f rozen mix-
ture is ~n vi olation of ~o ct1 on 196. 885, m'"'o 1949, whi ch r nads r 

" It shall bo unlauful f or any person, firm, 
copartnership , aosooiation or corporation to 
wh om or t o which soctiono 196. 850 to 196.890 
ap~ly, to manufacture , sell or offor for s nle 
i~ t'J ~ s tate any frozen mixture , ao , or f or , 
ice ere run r;h · ch dOf' s not con~ortl to t he 
standard proacrib~d in soc tion 196. 850 ." 

Tho f orer,ping statute r equ ires anyone before manufacturing 
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ice cr~ am to ob t ain a pernu t from the Commi s sion er of Agri­
cultur e . To answor t he question, Y'e mu st determine if t he 
pr oduct is an ice cream. \'Jhilo the carton t hat con t ains t h i s 
p r oduct s pec ifically states t h. t i t is not an ice cream, it 
is well e s tabli shed thnt tho mere statomont to thnt effect 
is not of i tse l f sufficient i f tho a c tual inBr edi ents, under 
t he l a w, sh o\v i t to be ice cream. I n o thor 1:or d s , we mu st 
l ook to tho cont ents of t he produce itsel f to ac t ually de ter­
mLno i f i t is ieo crorum and not j u s t t ake for grant ed t he 
s tat emen t of the manufacturer . I f the Com.'l'\rl.ss i oner of Agri­
culture is r equ ired to not l ook beyond suoh s tatements of 
manu£a cturers as to \nat the~ pr oduct s conta in, it is easy 
to s ee tha t i t voul d not be di ff icult to flount the l aw. 
Again as s uming fer the sake o f thi s opi n ion, as we have no 
other way pr esently of de t ermining the a c t ua l c ontents of 
t his product , tha t 1 t ccn t a.1ns t ho incr edien t s s hown on the 
c arton , 1 t 1s c oncede d t ha t t his i s a f rozen product contain­
i nc milk s o lids which i o , at l caat as sh ovm above , a part of 
milk, however not a derivat ive of milk . It a l s o contains 
sucar and certified col o r ing which , under tho l aw, ar e parts 
comprisin~ ice cream . Ho\~ver , it does not s how any s t iffeners 
unle ss tha t i s t he s ame as a sta.bilizerJ fUr thermor ·o, it does 
n ot contain milk f at, but does contain veget abl e fat . So , 
those l ast tv~ i tems are mi ssing , and, therefore, the product 
c ar•not be declared P.n ice cream fo r t he r eason t hat 1 t does 
not cont ain all of the ingr edients as r equ ired under Sect i on 
196. 850, supr a . So , we must hol d tha t it is not an ice cream 
a s defined by t ho statutes . 

We t hink it unnecessary to answer your l as t question a s 
we have covered tha t mutte r herei nabo ve . 

CONCLUSION 

The rof'ore , 1t i s the op i nion of t h is de partment 't ha t the 
use of ve r,e tablo oil in the manufa cture of a f rozen f ood pr oduct 
is not a viol ation o f Se cti on 196.70~, RSHo l 949J that t he 
merchandising of su ch f r oz en food product is not in viol &t ion 
of Se ction 196. 885, RS¥o 19491 nhi eh provide s that anyone manu­
f'acturing or s ell ing ice cre am must f i r st ob t ain a p ermit, 
s ince t hi s product i s not an ice erorumJ t hat tl1e mere sta t ement 
on a c arton by the manufacturer that the produc t i s not an 
ice cre mn do e s no t r elieve the ~anufacturor of s a id product 
of h i s rospons i b ili ty under the l aw i f in fact t he product is 
actually an ice ere~. 

APPROVE~ 

~~ 
Attorney Genera1 
ARHt VLMa1rt 

Respectf ully s ubmitted, 

A tmRr-Y R • llAPM&ETT , JR . 
Assistant Attorney Gener a l 


