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Dear Sir:

This is to acknowledge receipt of your request

for a legal opinion of this department which reads
as follows:

"I would like to have an opinion
of your office, as soon as possible
in conneetion with Seetion 79,160
end 79.165, R3¥o 1949, the lestter
being the Laws of 1951, House Bill
Humber 192 .

"On what date does Section 79.165
become effective and does 1t apply
to the fallure of a city to publish
8 finencial statement as required,
in Jul" eof 19510‘

We are also in receipt of your later letter in
which the opinion request is explained in more detall.
Sald letter reads in part as follows:

to render the opinion asked for in
my recent letter since I am sure that
this office is golng to receive

"I am agaln requesting your office
‘ several complaints of violation of
|
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79.165 in eonnection with the failure
of the eity of Edina, Missouri te
publish a fineneiel statement last July."

Since receiving the letters quoted above you have
further informed us that no semi-annual statements of the
City of Edina, Missouri, have been published during the
five years immediately preceding the date of the opinion
request, and that the financial statement required to
haeve been published in July, 1951, has not been published
either before or after the effective date of Sestion
79.165, supra. It is in regerd to this partieular
finaneial statement that your inquiry deesls, end
econsequently our opinlion herein will be limited to s
discussion of the proposition as to whether or not if
the treasurer of Edins, Missouri, pays out eity funds,
upon warrants or orders of the board of aldermen after
the end of July, 1951, end no semi~annual financial
statement of the eity has been published prior to sueh
payment, sald treasurer mey not be prosecuted for a
violation of Section 79.165, supra, when the alleged
payments were made before the effective date of saild
Section, but the treasurer may be prosecuted for a
vielation of said section after the effective date,
when the semi-annual statement required to have been
published in July, 1951, had not been published prior
to such payment by him.

Sestions 79.160, RSMo 1949, and 79.165, Laws of
1951, are referred to in your letter, and such reference
calls for an interpretation and en appliscation of them
to faets given in the opinion request.

Section 79.160, RSMo 1949, provides that the board
of aldermen of & fourth elass clty shall publish &
statement of the finanecial affalrs of the c¢city semi-
ennually and reads as follows:

"The board of aldermen shsll semie
annually in January and July of each
year make out and spread upon their
records a full and detailed asccount
and statement of the receipts and
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expenditures and indebtedness of the
city for the half year ending December
thirty-first and June thirtieth,
preceding the date of sush report,
which account and statement shall be
published in some newspaper in the

eity."

Seetion 79.165, Laws of 1951, prohibits the disbursing
of funds from the treasury of a fourth class eity until
after the finaneial statement provided for by the preeeding
section has been made., A penalty is provided for a
violation of this seetion by a treasurer of such a fourth
class city. Said section reads as follows:

"In the event the financial statement
of any fourth class city is not
published as required by Seetion
79.160, RSMo 1949, the treasurer of
such city shall not pay out any money
of the ¢ity on any warrant or order of
the board of aldermen after the end

of the month in which such finaneial
statement 1s required to be published
until such time as sald finaneial
statement 1s published. Any treasurer
violating the provisions of this section
shall be deemed gullty of a misdemeanor
and punished according to law,"

The inquiry is made as to when Section 79.165 became
effective as a law., Upon investigation it appears that
Sc;tion 79.165, Laws of 1951, became effective on Ostober 9,
1951.

Under the provisions ¢f Section 79.160, supra, a
financial statement of the City of Edina, Missouri, for the
period beginning Januery 1, 1951, anéd ending June 30, 1951,
was required to be published in July, 1951, but it appears
that such statement was not published during that month
and that it has not been published at any time after
July, 1951, Under such eircumstances, if the treasurer
pays out eity funds after the end of July, 1951, and before
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the effective date of Sectlon 79.165, supra, on October 9,
1951, waen the financial statement had not been published
prior to the payment, can he be prosecuted for a violation
of sald section? In this connection the further question
immediately arises as to whether or not the section is an
ex post fasto law and as to the enforeeabllity of same.
Both the state and federal constitutions prohibit the
enactment of laws of this nature, and if the law is ex
pest faeto, it 1s unenforceable.

In the case of Cummings v. Missouri, U. S. 4 wal. 277,
L. E. 356, an ex post fasto law was defined as one whieh
imposes a punishment for an aet which was not punishable
at the time 1t was committed; or imposes additional
punishment to that then prescribed,

From a careful reading of Seetion 79.165, supra, it
is noted that & new offense is defined and that this
section does not meke the offense criminal when commi tted,
prior to its enaetment, and 1t secms that it was not the
intention of the legislature to ereate an ex post faeto
law, If the law 18 not ex post faecto, to hold that it
applies to offenses committed prior to lts effeotive date,
which were not eriminal offenses when comaltted, and are
now punishsble as such after the effective date, would in
effect be glving the law an ex post facto construction,
end such & construction is as pernicious as creating an
ex post facto law, This principle was held to be the law
in the case of St. Louls Bridge Terminal Ry. Co. v,
United States, 188 Fed. 191, in which the court said at
l. ¢. 193:

"A penal statute which ereates and
denounces - new offense, and the act
under consideration is such 2 statute,
should be strictly construed, A man
ought not to be punished unless he
fells plainly within the class of
persons specifled as punishable by
such a law, The definition of offenses
and the classification of offenders
are leglislative and not judielal
funetions, and where, as in the ease
at bar, a penal statute 1s plain and
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unambiguous, the courts mey not

lawfully extend it to a class of persons
who are excluded from its effect by its
terms, nor by interpolation or con-
struction after their commission make
aets offenses which were not clearly
such by the expressed will of the
legisletive department., The creation
of an offense by ex post faeto con=-
struction is as pernicious as its
ereation by en ex post facto law, i = Y

it 1s therefore our thought that if the eity treasurer
of Edina, Missouri, disburses funds on warrants or orders
of the board of aldermen after the end of July, 1951, end
after the fallure of the board of aldermen to publish the
semi-annual financial statement of the city required by
Section 79.160, supre, and the disbursement was made before
the effective date of Section 79.165, supra, the treasurer
cannot be prosecuted for the eriminal eoifense defined by
sald section, since such disbursement was not a eriminal
offense at the time ol the commission of the aet, Said
section 1s not an ex pest facto law, and to hold that the
treasurer is guilty of a violation of same and might be
prosecuted for such offense, would be giving 1% an ex
post faeto construction which 1s as objectionable as the
ereation of an ex post faeto lew in the first instance.

In view of the fact that Section 79.165, supra, is
not an ex post facto law, but one whieh operates prospectively,
the tressurer cannot be prosecuted for the erime defined
herein until after the effective date of the section.
But if after said effective date the treasurer pays out
eity funds when the semie-annual financial statement has
not been published p:ier tc the payment, it is our further
thought that he may be prosecuted for & violation of sald
seetion.

CONCLUSION

It is the opinion of this department that a treasurer
of a fourth class city who pays out eity funds on warrants
or orders of the board of aldermen after the end of July,
1951, and before the effective date of Seetion 79.165,
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Laws of 1951, when the semieannual finsncisl statement of
the city has not been published in accordance with
Seetion 79.160, RSMo 19,9, eannot be prosecuted for a
crime of disbhursing elty funds in violation of Seection
79.165, supra. The offense wes not & erime at the time
of Llts sommission and said section not bheing ex post
faeto, it cannot be given an ex post facto eonstruetioen,
thereby euthorizing 2 prosecution for its violation
prier to Ootocber 9, 1951, the effective date, But

after the effective date of Seetion 79.165, supra, if the
treasurer of such e ecity pays out e¢ity funds on said
warrants or corders of the beerd of aldeirmen when the
semi-~annual finaneiel statexent has not been published
prior to the payment, as required by Section 79.160,
supra, he may be prosecuted for violating the provislions
of Section 79.165, supre.

Respeotfully submitted,

PAUL N, CHITWOOD
Asslstant Attorney General

AFPPROVED:

‘:?Eigfff”??;
J. E. R

Attorney Generel




