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Dear Sir: 

This is in reply to your request for an opinion 
vhich is as follows : 

"Stoddard County is operating under the 
tm'Tnship form of county government; town­
ship organization has been in effect in 
Stoddard County f or approximately 40 
years . Also Stoddard County is a t hird 
class county. 

"On the third day of March~ 1952, a repre ­
sentative of the State Auditor ' s Office 
filed the audit of the county with the 
Clerk of the County Court and on the 
same day reviewed the findings of the 
auditors as shown therein. 

"The findi ngs of the auditors revealed 
that William Young ~ the ex- collector of 
Liberty Township ~ had failed to turn 
over funds collected for the State , the 
County~ Road and Bridge , Special Road 
Di strict, and various school districts 
{rural and consolidated) in Liberty Town­
ship. Apparently it will be necessary to 
bring actions for the recovery of these 
funds . 

"The of fice of the St ate Auditor called 
my attention to the copy of a le tter by 
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the Eon . Tyre W. Burton, Assistant 
Attorney Gene ral, on January 24, 19.39, 
addressed to Mr . F r ank Hu.ffhines • Prose­
cuting Attorney , Stone County, Galena, 
Mi ssouri , whe rein an opinion render e d 
by Mr . Burton on December 21, 1938, is 
referred to . Thi s l etter indicates 
that it 1s n0t my duty, as prosecuting 
a ttorney of Stoddard County, to brlng 
an action for the recovery of money due 
and unpaid , by Mr . Young, to the var i ous 
school distri c t s; but that it is my duty 
to bring an ac t 1on for th' recove ry of 
money dUe and unpaid to the State and 
the County . 

"Will you pl ease fu rnish me an opinion 
as to r.rcy au ties relative to bringing 
s uits for t he collection of funds due 
and unpaid those poli t ical sub divisions 
other than the state and county, par ­
ticularly funds due the various school 
districts , the t ownship and the s pec ial 
road district . " 

At the outset,. we desire to call a.t ten tion to the 
opinion (Huffhines - 1939) mentioned 1n your l ett er, with 
regard to the question a s to whether or not the pr-osecut-
iag attorney is authorized to repr esent a school district 
in an action to recover moneys · from a county treasurer. 
The conclusion in t his opinion , that it was not the offi -
cial duty of the prosecut i ng attorney t o render set1Vices 
t o school districts and represent them in litigation, was 
based p·rimarily upon the fact tha t there was no statute pro • 
viding fo r such representation . In the particular instance 
before us , and fo r the r easons set out hereaf ter . we believe 
tha t it is the duty of the prosecuting a ttorney to bring suit 
agains t a township collec t or who i s in default . We believe 
the f ollowing statute s are applicable to the pr esent situa t i on 
and. therefore , set them out as follow: 

"139.420. Township collector --final settle­
ment of accounts .--1. The township collec t or 
of each township , at the term of the county 
court to be held on the f irst Monday in M.arch 
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of each year , shall make a final settle­
ment of his accounts with the county court 
for state , county, school and township 
taxes ; produce receipts from the proper 
officers for all school and tor.nsbip taxes 
collected by him, less his commission; pay 
over to the county treas~r and ex officio 
collector all moneys ~maining in his bands , 
coll ected by him on state and county ta.x"6s ; 
make his return of all delinquent or unpaid 
taxes , as required by law, and make oath be­
fore the court that he bas exhausted al l the 
reme dies require d by law for the collection 
of such taxes • 

"2• On or before the twentieth day of March 
in each year , he s hall make a final settle­
ment with the township board. 

"3 • If any township collector shall fall or 
refuse to make the settlement required by 
this section, or shall fail or refuse to pay 
over the state and county taxes , as provided 
in this section, the county court shall at­
tach him until he shall make such settlement 
of his accounts or pay over the money found 
due from him; and the court shall caus e the 
clerk thereo.f to notify the director of revenue 
~d t he prosecuting attorney of the county at 
once of the failure of such township collector 
to settle his accounts , or pay over the money 
found due from him, and the direc tor of revenue 
and the prosecuting attorney shall proceed 
against such colle c t or in the manner provided 
in section 139•440, and such collector shall 
be liable to the penalties providbd 1n section 
139.440 . " 

"139.430 . Township collector --monthly s tat&­
ments -- dispos1 tion of collected moneys-­
commission.-- 1 . Tbe township collector, on 
or before the fifth day of each month, shall 
make and file in the off ice of the county 
cle rk a statement showing the amount of taxes 
collected by h1m f or all purposes during t he 
preceding month, which s tatement shall be 
sworn to by such t ownship collector before 
the county cle rk, or s ome other officer 
authorized to adminis·ter oaths·. 
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"2. On or before the tenth day in each 
month, the township collector , after de ­
ducting his oonrnis s ions , shall pay over 
to the county treasurer and ex officio 
colle ctor all s tat~ and county taxes col-
leo ted by him during the preceding month, 
as shown by the statement required by 
this section, and take duplicQt~ receipts 
therefor, one of which be shall .retain and 
the other he shall file with the county 
clerk; and the county clerk shall ctnrge 
the treasurer with the amounts so receipted 
for , to be accounted for at the annual settle­
ment. 

"3. The township colle ctor, in like manner, 
on or before the twentieth day of each month, 
shall pay ove r to the township trustee and 
ex officio treasurer after deducting his com­
mission all township taxes and funds of every 
kind belonging to the township , collected by 
him during the preceding month, and take 
duplicate re ceipts therefor, one of ~ioh he 
shall retain and the other he sh all deposit 
with the township clerk, Who shall charge the 
township trustee and ex officio treasurer 
with the a~ount so receipted . 

"4. The township collector shall receive a 
commission of two and one-half per cent on the 
first forty t housand dollars collected; one 
per cent on the next forty thousand dollars 
collected; and three- fourths of one t:e r cent 
on the remainder of all mnneys collected by 
him. " 

"139 . 440 . Township colle ctor--default, penalties; 
ce rtified copy of s tatement .--1 . If ·any town­
ship collector shall fail or refuse to file the 
statement re~ui red b y section 139. 430. or. hav­
ing filed such s t atement , shall neglect or refuse 
to pay over to the county treasurer and ex off i ­
cio colle c t or the state and county taxes col-
l ee ted by him during the preceding month, as 
shotm by such statement, the county clerk, im­
mediately ai'ter such default, and not later than 
the fifteenth day of the month in which such 
statement was or s hould have been made , shall 
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cert ify such fact t o the director of 
revenue and the prosecuting attorney 
of tbe county; and the direc t or of 
revenue and t he prosecuting attorney 
s~~ll proceed ar,ainst such defaulting 
township collec t or in tho sane manner 
as is provided by section 139. 270 for 
proceeding against defaulting county 
collectors and ex of ficio county col­
lectors , and the township collector 
shall f orfeit his co~11ssion on all 
moneys c()llec t ed and wrongfully with­
held, and otherwise be liable t o all the 
penalties imposed by section 139. 270 . 

n2 . The county clerk shall certify a 
c opy of such montlily s tatement to the 
director of revenue within the time pre• 
scribed f or certifying the state~nts 
of the countY collec t ors and ex of ficio 
collec t ors . " 

"139 .270. Refusal to pay--forfeiture-­
distress warrant .--1 . If any county 
collector , or ex off icio county col­
l ector, fails or r efuses to pay the 
taxes and license fee s int o the county 
treasuries and to t he director of revenue 
as provi ded in sec tion 139 . 210 , he shall 
forfeit his co~aissions on the amount 
wrongfully withhe ld and in addition shall 
pay a penalty of ten por <:ent of the amount 
wrongfully vti thheld . 

"2 . The director of revenue \Vithin thirty 
days s hall issue a di stress warrant f or 
such s tate t axes and penalties . and the 
prosecuting attorney within thirty days 
shall proceed to colloct the county­
school, road and municipal taxes by suit 
on the official bond of the defaulting 
collec t or•" 

( RSJ!o 194.9) 
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Under the above s tatute s ~e see that it is t he duty 
of the township colle c tor to make a final settlement of his 
accounts with the county court for sta te , county , school ar..d 
township taxes; pr oduc ing receipts from the proper of ficers 
f or school and t ownship taxes collected by him, and pay 
to the county treasurer all moneys coll ected on state and 
county taxes . :·;e note thll t upon a failure to make · such a 
se ttlement or to pay over money found due from him, i t be­
comas the duty of the county cl~rk to notify the Director of 
Reve nue and the prosecuting a t torney of the failure to collect 
the accounts and t o make the payments. The method f or pro­
ceeding a~ainst a township collector in default is the same 
as provided f or a defaul ting county colleo tor, and we note 
tha t that section provide s tha t a prosecuting attorney shall 
proceed to collec t t he county, s chool , road and municipal 
taxes by suit on the official bond of the defaulting coll ec tor . 

Re a~ing the above statutory provisions together we 
b~lieve it was the intent of the Legislature that the prose­
cuting attorney shoul d proceed agai nst tha township collect9r 
for all the taxes for \'Thlch the township collec t or is in de-
fault . -

Under the provisions of Section 139. 270, RSMo 1949, 
thi s is accomplis~ed by a suit on the official bond of t he 
defaulting collector. Provision f or a bond for a township 
collec t or is found in Sec t ion 65 .460, qsuo 1949 : "* * * The 
conditions of such bond shall be tha t he , the said collec t or , 
will f aithfully and punctually coll ect and pay over all s tate , 
county, township and other r evenue , including school taxe s , 
the t may become due and colle ctabl e during the period f or whieh 
such collec t or shall be alec ted or appointed; it <~r * . " 

COUCLUSlON. 

Therefore , i t is the opinion of this department tha t 
it is the duty of the prosecuting attorney to bring suit aga~nst 
a defaulting to\mship collector for not only the s tate and county 
taxes but also the road and school taxes wi-l ich have become due 
and collec table . 

Re spectfully s ubmitted , 

AP"ROVED: 
J Olnl R. BATY 

~.\r:4%Il? 
Assistant Attorney General 

Attorney Gen~ral 

JRB: ir 


