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; SAN'I:rY ~ARINGS : 
PROSECUTING A'ITORNEYS : 

It is imprope r for a prosecuting atto~y 
to represent , at a sanity hearing held 
within his county , the person whose 
sanity i s ~he subject of inquiry; also , 
it is improper for a prosecuting attorney 
to represent, in his private capacity, 

Fl LED an informant in a sanicy hearing, but 
i t i s the duty of a prosecutin~ 

attorney to represent the state and/or 
county at all sanity hearings held within 
his county. .5'; 

January 7 , 1952 

Honorable Roy W. McGhee, J r . 
Prosecuting Attorney 
Wayne Count7 
Greenville, Missouri 

Dear Sirt 

Tbie depar tment i s i n receipt of your recent reque st tor 
an official opinion. You thus etate your opinion reque st : 

"I would appreciate an opinion ~rom your 
office rel ative to the duties o~ the prose ­
outing attorney , it eny , in a a ani ty hear­
ing conducted by vir tue ot Section 4$8. 020, 
R. S. Mo . 1949 • 

"Is it proper for the prosecuting attorney 
to aot as attorney for either informant or 
tntor.mee 1n such hearing, and charge a fee 
tor said 1erv1oesT" 

In re sponse to our request that you !"urther enlighten us 
regarding the meaning or the word "1nformee'' as u sed by you 
1n your letter quoted above , you havo written us as follows t 

"The word • tnror.mee • first came before mJ 
eye s 1n either the Missouri Digest. the 
Mo. R.S.A. , or one of the oases cited 
therotn, and I confess I t hought it a bit 
unusual myself. 

"In order to clarity matters, let us ohange 
1t to r8'ad •the alleged inss.ne person. • 
Your assumption was , of course, correct . " 

~eetion 4$8. 020, RSMo 1949, to which you refer above, 
state as 
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Honorable Roy W. l.fcGbee ~ Jr. 

"It' information in writing , verified bJ 
the informant on his best information 
and belief~ be given to the pr obate 
court that any pe r son in its count,' ta 
an idiot , lunatic or per son of unsound 
mind, and incapable of' managing hia 
affairs , and praying that an inquiry 
thereinto be had , the court , if satis­
fied there is good cause for the exer­
cise of its jurisdiction, shall cause 
the facts to be inquired into by a jury; 
provided, that if neither the partJ 
giving the i nformat ion in writing, n"<>r 
the party whos e sanity 1s being inquired 
into cal l for or demand a jury, then the 
f acts may be inquired into by tho court 
sittLng as a jury. " 

• . • r 

" •\ 

we would also direct your a ttention to section 458.040, 
RSMo 1949 , which sta te s t 

"rlhenever arry judge of the coun~ court, 
magi strate , Sheriff, eoroner or constable 
shall discover any persons, re s ident or 
bis county 1 to be ot' unsound mind , as 1n 
section 45~. 020 mentioned, it shall be 
his duty t<) make application to the pro­
bate court for the exercise or 1 ts juris­
diction; and thereupon t he like proceed­
ings shall be had as i .n the case or infor­
mation by unofficial persans. n 

In re sponse to your questi on, we would flrst point out that 
a sanity h~aring, such a s is pro~ided f or bJ Section 458. 020, 
supra, is a proceeding~ the st ate , and t hat it is a civil suit. 

In this regard the court, in the case or St a te vs . Holtkamp, 
51 s.w. (2d) 13, l . c . 19, stated: 

"* * 11 A lunaey proceeding 1s a civil , 
as distinguished tram a criminal pro­
ceeding ) yet it is a proceeding 1n 
IErson~ by the state; the public-is 

teres ted in the welfare of the per son 
all~ged to. be insane . 32 C.J. 627-634J 
s tate ex rel . v. Gu1notte , 251 Mo . loc. 
cit. 11, 14. 165 s.w. 718, 51 L.R. A. 
(H.S.) 1191. Ann. Cas . 1915D. 658. § * *" 
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ln the. oase of State va . Sldnker, 126 s. w. (2d) 1156-l l.o. 
1161, tbe e~urt stated: 

,..* * *But 1 t is al.so t rue that 1a 
these luaacy proceedings, ·the state. 
aa parens Eatr1ae ... tbe commun1t7• 
-socieE.,;-nas an -1ntere.st, both to 
protect the insane per-son and to pr-O• 
t-eet the publ1·c from possible 1njurJ' 
and to the e-nd tha t such person mar 
nat, tbrou_g~ IU&ntal tneapaoity, wa$te 
b.18 -e.a·tate and becOllle ·• charge upon 
t:he publ ic. s ee s ta-te ex ttel. Paxton 
v. Guiuotte, 257 Mo. 1, l.6S s .w. 716• 
51 L•R.A., B.s., 1191, P..nn. cas. 1915'», 
658. * * *" 

In tbe case of State e.x ~1 .• v. Guinotte , 257 Mo~ 1, l.c. 
11,. the court s t-ateds 

"* * o Who are th:e par tie-s i n int ere-s t 
tn an inquest de lunt'l.t;ico under our 
statute 7 Man11'i's t1y , , ( $" 1 t be public 
at large, that it may- not auff er !.n 
person or property .tr-Qm the dangerous 
va~anes or mani a ot t he individual 
alleged to be of uns ound. an:1nd,,. and C~ 
tb.a.t such pers on by a di&sipatlo.n of 
his property. may not become a charge, 
up-on the public pul' se, * * *" . 

We WOuld ne-xt direct y GUl' attention t o t he f ollowing p ar• 
tion of Section .$6.060, RSM:o 1949, which sectio,n P!!t t'ta..ins to 
the dutl"es of proaecut fng attor ney11 t 

nThe prosecuting att or ne7 s s hall cam­
menoe and prosecute all e1v11 and 
erimlnal actions in their !"es p.ec'ti-ve 
counties in which the county or state 
may be' -co.neerned,. d4tfend all suits 
a.ge i n s t t be s t ate or county, ~ ·:!· -~' 

we a'ls~ direct y oUP attention to Sect ions $6-.070. ,56.080·., 
and $6 .090,. RSMo 19!:9, which s t ate: 

'*56 .070. 'l"o r--epre s en t coun-ty,. eiv-11 
suits eto. - H~ s-hall prosecute or de­
tend, a s the eas e may require~ all civil 
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Honorable Roy w. McGhee , Jr:. 

euits 1n which the county is interested• 
r epresent generally the county 1n all 
matters of l aw. investigate a11 claima 
aga~t the county, draw all contract s re­
l ating to the business or the county, and 
shall give his opinion, wt t hout fee , in 
matters of l aw 1n which the county is in• 
teres ted , and in wri ting whon demanded., to 
the county court , or eny judge there ot, 
except in counties in which there may be a 
county counselor . He shal l also attend and 
prosecute , on behalf or the state, all cases 
before the magistrate courts , when the state 
1s made a party thereto; provided, county 
courts of srq county in this state owning 
swamp or Qverflowed lands may employ special 
coun.Qel or attorneys to represent s a1d count.J 
or counties in prosecuting or defending &nJ 
suit or suits by or against a aid count,' or 
counties f or the recovery or preservation ot 
anr or all of said swamp or overflowed land, , 
and quieting the title or tha said county or 
counties thereto , and to pay such special 
counsel or attorneys reasonable compensati on 
for their aeM'iees .. to be paid out or ~ . 
tunds arising from the sal e ot aald evmnp 
or overnowed lands , or out of the general 
revenue fund of said cotmty or counties . " 

"56.080. Duties-habeas .corpus .- In all 
or:lminal cases where an1 person or persona 
are brought up on vll'it s of habeas ew.us 
before a judge of any court or reco • i t 
shall be the duty of such attorney to attend 
upan the hearing or such application on be­
half of the sta te . " 

"56. 090. Must be present . when.- No magis­
trate or judge of a court o£ record having 
j~lsdiction s ha11 allow any such oases aa 
are alluded to 1n sections 56. 070 and 56.080 
to be t r ied before him. unles s the prose­
cuting attorney shall be presm t . or sc:a. 
one properly qualif ied to prosecute :fGr himJ 
rund it shall be the duty of an: magi s trate. 
be f ore trying such oases as are alluded t o 
in sections $6. 070 and 56 . 080. to give due 
not ice to the prosecuting attorney. " 
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Honorable Roy 1r; . McGhee, Jr .. 

It will be noted tha t we have held above· that a sen!tJ 
hearing is a civil proceeding by the sta te . It will also be 
noted the. t s ection 56. 060. s upra, requires the prosecuting 
attorney to commence and prosecute all civil actions in their 
respectiv-e counties in which the ~~ n-pz or sta ttr may be con­
cerne-d . And that S-ection 5·6. 070,. supra. req'iilre s the prose­
cuting attorney to prosecute or defend. as the c,ase may require, 
all c-ivil suits in which the county: is int·eres ted . 

In regard to the above quoted portion of' Section 56. 070, 
we may hex-e note that while the section uses the· word "county" 
and -ami ts the word nsta te" , in contradis t inction to section 
56. 060., ~Ihich uses the words "state" and "county", that the 
courts ' have c·onstrued Section 56. 070 a s rei'erring to the sta te 
as well a.s to the county, although the word "state" i s omitted 
from the section. In the ease o'£ S,tate ex re-1 . 'tr . Wurdeman,. 
183 Mo . App. 28, the court bad oeca.sion to construe Section 
1007 , R. S. ·Mo. 1909, which section is identical with Sec tion 
56 .. 070, supra. After quoting Section 1·007 , the court stated, 
l . e. .34: 

"It is to be observed tha t section l OCJ7", 
abeve copied, makes it the. duty of the 
proseeuting attorney to defend a11 suite 
against the State or eountz , and, inde.ed., 
it is coneeded In the Ins£ant case that , 
if' the mandamus proceeding in the eireui t 
court against the three judges of the county 
court were a suit against the county. no one 
could deny or gai nsay the right of the prose­
cuting at t.ot~ney to c ontrol and manage the 
defense there . * * *u 

(underscoring, ours . ) 

we feel, t oo , that our position that when Se~tion 56. 070, 
supra., use.s the 't-Jord "eounty 11 1t also means nstate" , in view 
of the fact t hat a county is a legal s ubdivision of the state . 
-being made so by Article VI, Sec . 1 , of the Constitution o~ 
Missouri , 1945, which states: 

"The exi'st!ng counties are hereby r .eeog­
nized a.s legal ll!Ubdivt&icns of the sta te . " 

It will also be noted that Section 56:. ()90, s upr-a. prohib1. ts 
any judge of e. court ot record from permitting ari9 ·Case coming 
within the provisions oi' Section 56.070 being heard b.ef'ore him 
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Honorabl-e Roy t.Z . McGhee , J r . 

unle-ss the pros.ecuting attorney or his representative shall be 
pres~nt. we also note that a probate court is a eourt of rec~ra, 
being made ·s:o by Article V, Section 17 , of the Consti tutton ot 
Mi:ssourt . · 

~om all of tbe above , we feel tha t it is abunt'lantly ·clear 
that it is the dlltJ ot the prosecuting attorne;r to atte-nd and 
participate in, on behalf of the state and/ or c~unty. all civil 
suits a:r1s.1ng in his ·eounty, 1n which the state or county is 
interested or concerned. That the state is interested and c on­
cerned fii a sanitY near1ng has been affirmed by the courts 1n . 
the c ases of State v . Holtkamp, State v . SkinkeP, and State ~. 
Guinotte , supr-a . 

That the eo·unty in whieb the sanity he.aring !Is tield is also 
interested and concerned, seems o·bv:lous . It will be reealled 
that in the Holtkali.P cas·e the eolU't stated that a sanity hear-
ing ws.s one 1n wh.!eh "·the p1 bl1o i s int&r~stedtt; that the · Skinket­
ea se sta ted that a ;ZJani ty hearing was one in which the "community , 
society" had an interest; an4 t hat the Guinotte case held tha t the 
"public at large" was interes ted in such a cas e . Certainly ·the 
CGunt," in whi-ch a sanity hearing was held v10uld be included 1n 
the embracing words "the public,. the community , soeiety • the pub­
lic at lerge . " 

Furthermore, tbe county !n which a sanity heaping ts held 
has a v-ery practic-al and materia,l interest and eonoern tn su-ch 
a hearing. s ection 456 • .oao. RSMo 1949, states : 

"¥Jhell a!J1 person shall be found to be 
insane according t-o the preceding pro-
visions , the cos t s of the proceedings 
shall be paid out ot his e s t a te , or if 
that be 1nsu~fle1ent , b1 the county. " 

This section means t hat i f , at a san! ty hearing,. the pers<JO 
whose sanity is in quest~on is f ound to be insane, t he costs of 
sueh heaPing shall be paid by t he county 11' the e st ate or t'be 
i nsane person shall be .found 1nsu.f:f1cient to pay such CQsts. 
And i n every s a n1 ty hearing tbet is ever held• the eoun·ty SBl 
b.e required to p ay the costs . The law provides (Section Ji. .oao. 
supra) that if tbe person is f ound 1D be insane the cos ts of the 
hearing shall be paid out of his e s t:at e if the e,atate be sufficient 
for that purpose , but in no ease 1-s it eve~ positively known• 
'Ullt11 after the sanity hearing , whethe-r or not the estate is sut­
fiei.enli to pay the eos t s of the hearing. Section 458. 090,. RSJ.1o 
1949, states : 

-6-

• 



. . _. . '-· 
• 

. ....... .. 
. . . . 

Honorable Roy W. McGhee • Jr • 

"If the person alleged to be insane snall 
be di scharged• the cost shal1 be paid b,J 
the person at whose instance the proceed­
ing is had , unle s s said person be an 
orficer. acting officially according to 
the provisions or this chapter, in vhich 
oase the costs shall be paid by the county. 11 

This section means , 1n part , that i:t a san! ty hear ing 11 
held a t the instigation of a pr i vate individual, and that it 
at the hearing the· person whose sanity is tne sub ject ot tn­
quiry is found to be sane, t hat the cos ts or the hearing shall 
be paid by the person at whose request the hearing was held . 
But here again, it is impossible to know, prior to the hearing, 
whether the person who instigated the hearing has sufficient 
re s ources tdth which to pay the cos t s of the hearing if they 
be adjudged against him, because the law nowhere g ives the pro ­
bate judge the power • prior to a sanity heering, to require the 
informant to make proof ot his financial security or to depo s it 
in escrow a sum sufficient t o cover t he c osts of such a hearing. 

,\ . 

Section 458. 090 also provides that -when the iuformant is sn 
"officer," which, by Section 458.040, supra , meanS. any judge of 
the countJ court , a magistrate , a sheriff, coroner, or constable~ 
and at the hearing the person informed against is found to be 
sane , that the county shall pay th.e cos ts of the hearing. 

Reverting again to the Skinker case, supra, we find the 
court saying that : 

"The state. the county society has an in· 
terest -tt- U· * to the end that such J9rsan 
may not, through mental incapacit7, waste 
his e state and become a charge upon the 
pub:t.ic . 11 

~nd the Guinotte case, supr a , af£1rms . in answer to the ques­
t ion as to who are the parties in interest in a sanit~ Maring , 
that one such party manife stly i s "the public at larse , that it 
may not su£.fer in • • • property • • • fo~ that such person bf 
a dissipation of his property may not become a charge u pon the 
public puroe . " Both eases a l so affirm the interes t of "tbe 
public" to the end that it not suffer !'rom the "vagaries" of 
an ins~e person , and that the insane person himself may not 
sut'fer. 

we could further extend this line of reasoning by pointing 
out tha t Section $6. 070, supra , requires the prosecuting attorneJ 
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to give his opinion_. in matters or law in which the county is 
inte-rested, to tha county court or to any judse ther-eof; that 
if a count,- jUdge , acting in his c£f1e.ial capa·c!ty- !.s the 
int'o:m.ant in a sanity heal! ng , -vrh!eb i s a mat.ter ot law in 

.. ~ . 

whieh. the county i s inter-ested , and called upon the prose~uting 
attorney f or hts opinion in regard to that partieul:ar matter ,. 
which he has a right to do and which the prosecuting atto.mtly 
is obliged to g ive., an-d that if the prosecuting attorney were 
engaged in his private cap_aaity in representing the person 
whose sanity was tb.e subject of inquiry, that the prosecuting 
attorney would be put in the anom:&lous p&sit1on of having to 
represent two possibly connicting interests , i . e ., the ilat·er­
est of the county and the interest ot the person 1-1ho wa-s the 
sub,ect of the sSD.fty hearing. Bei th&r mu_st we lose sight ot 
the obligation of the prosec-uting at~BJ'., a s stated in Section 
56.070, . supra- tc· n-represent generally the county 1n all matters 
or law. " 

From th.e above , we arrive at the conclusion tha t i t is not 
proper for a prosecuting at t or ney to represent , at a s ani t7 
hea r ing, the person whos e sanity i s the subj-ect of inquiry , 
because it is the duty of the prosecuting attorney to repre­
sent the st-ate and/or county 1n ell matters in which the stat:e 
and/or county is interes.ted and coneerne.d, and because the 
s tate and/or eounty is inter<ested and con o.erned in a sa-nit7 
heari;ng, for the reascns set forth abov:e. 

Since 1 t is the Q.uty of -a p,rosecuting attorney to repre­
sent the S'tate and/or county at all 11anity hearings held 
within his county, it fol l ows that it would not b~ propel-
for a prosecuting attorney to represent a prlva.t e inf'.ormant 
in his . the prosecuting attorney' s , pr i v a te (Japaeity. To the 
extent, whatever it may be, that a private informant is iden­
tified ld t h tbe s t a te a.nd/ol' count-y in a sanity heartng • .it 
mar perhaps be said tha.t the prosecuting att-orney d~es repre­
sent such private informant. When the informant is exry one of 
the nof:f1c-ersn enumera ted above it might more l"learly be s aid 
tha t the prosecuting attorney did represent, in h i s o.tficial , 
not in his private c·ap~city, such informant. 

Alt hough . we do not feel tha t a close eon.struction of tb& 
law i s nee·ess ar-y in order to exclude a :pro secuting attorner 
from private·ly repres()nting an info!mant or a per son informed 
against in a sanity hearing since it appe ar s to u s to be el.e ar , 
under the l aw, that he should not do so, yet we do .feel t hat 
if a elose cons truction was necessa.ry in order to arrive .at 
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Honorable Roy w. McGhe-e, Jr. 

this conclusion that such clo-se construction s'hoUld be made, 
s ince much evil can ensue to the public when a prosecuting 
attor-ne7 departs from the broad duties of his at'f1ce to rep• 
r esen' priya.te interes t s wh.ich are , or which may be, 1nim1cal 
to the interest ot tile ptib~ic wh1eh the prosecuting attorne-7 
1s 1n duty bound to serve. 

w. wtll here note tha t on December 28., 1937 •· tbis depa rt• 
ment rendered an opinion to Honorable Alvin K. Juergensmeyer~ 
Prosecuting 1\t t or _ney of Warren County, 1.zhieh optnion h&ldt 
"The prosecuting attorney of a o.ounty containing a populat1on 
of less than lOO,:OOO cannot be .ap.po.inted by the county ·conn 
to represent insane persons in a san! t y hearing~ ·n 

At the time when the above opinion was t.zr1tten, sanitl' 
heari ngs were: held befor e tbe c.ounty court. The conctu·aton 
O-f the above Opinion was based upon the theory that for a 
J>roseeu t ing attorney to represent an alleged insane person 
at a sanity hearing would result in a conflict of du.t1~s en4 
would theref ore be ~rope.r. t~e feel that,. although aan1ty 
hearings are no·w held before the pcrobate eourt. the same 
r e·asoning is applic able. 

In en opinion render-ed by this department on l anuary 16. 
1~47., to Honorable GGttdon J. Massey ~ Pttos ecuting Attorney ot 
CbPistian County., this dep·artment held that it wa s imprope:r 
tor a: pPoseeuting attorney to rep:resent a-n indigent pe-rson at 

• 

a sanity hearing be c au se t h$ -e·ounty was li.able to pay tbe 4os ta 
of such h:ea:ring and that the:re:fore the county had an i nterest 
in the proceedings . 

CONCLUSION 

It is the op inion of' t his department that it is improper 
f'or a pros ecutt ng atto-rney to repl'esent , at a sani ty hearing 
held within his county • the person whose s anity i s the sub­
j:ect of inquiry. 

It is the furthe·r opinion of thl.s department t hat it is 
imp~oper for a pros ecu ting attorney to repre sent . in hi s pri­
vate capacity• an informant in a s an1 t ,y he~ing, b-ut that 1t 
is t he duty of a prosacuti ng attorney to repres.ent. the state 
and/or county at all s anity h~arin.gs held ~J1th1n his oount7. 

. .APPROVED:· I 

/'\ ~ ~ .,~- ' 7 

l / · /I / 

J. E. TAYLOR, lt torn~y 
HPWs.b 

Re~ctf'ully submitted~ 

HUGH P . WILLIAMSON 
Assi s trnnt Atto~ey General 
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