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% SANITY HEARINGS It is improper for a prosecuting attormgy
* PROSECUTING ATTORNEYS: to represent, at a sanity hesring held
within his county, the person whose
sanity is the subject of inquiry; also,
it is improper for a prosecuting attorney
to represent, in his private capacity,

Fl L ED an informant in a sanity hearing, but
" it is the duty of a prosecutin
attorney to represent the stete and/or
5 county at all sanity hearings held within
[ his county.

January 7, 1952

/ o q-.,f’y
Honorable Roy W. MeChee, Jr,

Prosecuting Attorney

Wayne Coun

Greonville, Missouri

Dear Sir:

This department i: in receipt of your recent request for
an official opinion. You thus state your opinion request:

"I would appreciate en opinion from your
office reletive to the dutles of the prose~
cuting attorney, if eny, in a sanity hear-
ing conducted by virtue of Section 458.020,
ReS s Mos 19'-[-90

"Is i1t proper for the prosecuting sttorney
to act as attorney for either informant or
informee in such hearing, snd charge a fee
for said services?"

In response to our request that you further enlighten us
regarding the meaning of the word "informee" as used by you
in your letter quoted above, you have written us as follows:

"The word 'informee! first came before my
eyes in either the Missouri Digest, the
Mo, R.S.A., Oor one of the cases cited
therein, and I confess I thought it a bit
unusual myself,

"In order to clarify matters, let us change
it to read 'the eslleged insane person,'!
Your assumption was, of course, correct.”

Section 4E8.020, RSMo 1949, to whieh you refer above,
statess
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Honorable Roy W. MeChee, Jr.

"If informetion in writing, verified by
the informant on his best informetion
and bellef, be given to the probate
court that any person in its county is
en 1dot, lunatic or person of unsound
mind, and incapable of menaging his
affairs, and praying that sn inquiry
thereinto be had, the court, if satis-
fled there is good cause for the exer-
cise of its jurisdiction, shall cause
the facts to be inquired inte by a jury;
provided, thet 1if neither the party
giving the informetion in writing, nor
the party whose sanity Is being inquired
into call for or demend a jury, then the
facts may be inqulired into by the court

sitting as a jury."

wWe would also direct your attention to Section 1158.040,
RSMo 1949, which states:

"Whenever any judge of the county court,
megistrate, sherliff, coroner or constable
shall discover any persons, resident of
his county, to be of unsound mind, a2s in
section usé.uzo mentioned, it shall be

his duty to meke application to the pro-
bate court for the exerclse of its juris-
diction; and thereupon the like proceed-
ings shall be had as in the case of infore
mation by unofficial persons,”

In response to your question, we would first point out that
a sanlty heering, such as is provided for by Section 458.020,
supra, is a proceeding by the state, end that it is a civil suit.

In this regard the court, in the case of State vs. Holtkamp,
51 S.We (2d) 13’ l.c. 19; stated;

"# # # A lunacy proceeding is = civil,
as distinguished from & criminal pro-
ceeding; yet it 1s a proceeding in

rsonam by the statej; the public is
Eﬁr&af.ﬂ in the welfare of the person
aliazed to be insane, 32 C.J. 62?‘631].]
State ex rel. v. Guinotte, 257 Mo. loece
cit. 11. m’ 165 S.We 718' 51 LeR.Ae
(N.S.) 1191, Ann. Cas. 1915D, 658, = 2= #"



Honorable Roy V. Mcihee, Jr.

In the case of State vs. Skinker, 126 S.¥W. (24) 1156, l.c.

1161, the court stateds

"3 & o But 1t 1s elso true that im
these lunacy proceedings, the state,
a8 perens patriae,- the commnity,
-socisﬁy.- &8 an interest, both to
protect the insane person and to prow-
tect the public from possible injury
and to the end that such person mesy
not, through mental ineapscity, waste
his estate and become & charge upon
the public. See State ex rel., Paxton
Ve Gni!iotta' 257 Mo, 1' 165 S.¥We ?18.
51 L.R.A., N.8., 1191, 2nn,. Cas, 1915D,
G8e # % av

In the case of State ex rel. v. Guinotite, 257 Mo. 1, 1l.cs

1l, the court stated:

"% # # Who are the parties in interest
in an inguest de lunatico under our
statute? MeniTestly, (&) the publie
at large, thet it mgy not suffer in
person or property from the dangerous
vageries or menies of the individuel
elleged to be of unsound mind, and for
thet such person by a dissipation of
his preperty, mey not become a charge
upon the public purse, = = ¥ .

We would next direct your attention to the following pore
tion of Section 56.060, RSMo 1949, which section pertains to

the duties of prosecuting attorneys:

"The prosecuting attorneys shall come
mence and prosecute sll eivil and
eriminal setions in their respective
ecounties in whieh the county or state
may be concerned, defend 2l suits
against the state or county, » =

We also direct your attention to Sections 56,070, 56.080,

and 56,090, RSMo 19l9 , whieh states
"66,070. To represent county, eivil

suits ete. - He shall prosecute or de-
fend, as the case masy require, 21l eivil
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Honorable Roy W. McGhee, Jre

sults in which the county 1s interested,
represent generally the coumty in all
matters of law, investigate all claims
against the county, draw all contracts re-
lating to the business of the county, =nd
shall give his opinion, Wl thout fee, in
matters of law in which the county is ine
terested, and in writing vhen demanded, to
the county court, or any judge thereof,
except in counties in which there may be a
county counselor., He shall slso attend and
prosecute, on behalf of the state, a2ll cases
before the magistrate courts, when the state
is made & party thereto; provided, county
courts of any county in this state owning
swamp or overflowed lands mey employ Specieal
counsel or attorneys to represent said county
or counties in prosecuting or defending any
sult or suits by or against said county or
counties for the recovery or precervation of
eny or all of saild swamp or overflowed lands,
end quieting the title of the said or
counties thereto, and to pay such speeci
eounsel or attorneys reasoneble compensation
for their services, to be peid out of any
funds arising from the sale of saild swamp

or overflowed lands, or out of the genersl
revenue fund of said county or counties."

"C6.080. Duties~habeas corpus.~ In all
oriminal cases where any person or persons
are brought up on writs of hsbeas co

before a judge of any court of record, 1&
shall be the duty of such attorney to attend
upon the hear of such application on be=-
half of the state.”

"56,090, Must be present, when.~ No magise
trate or judge of a court of record having
Jurisdietion shall allow any such eases a8
are alluded to in sections 56.070 and 56.080
to be tried before him, unless the prose-
cuting attorney shsll be present, or some
one properly qualified to prosecute for him;
end it shell be the duty of eny maegistrate,
before try such eases as esre alluded teo
in sections 56.070 =nd 56.080, to give due
notice to the prosecuting attorney.”
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"If the person alleged to be insane shall
be discharged, the cost shall be paid by
the person at whose instance the proceed=
ing is had, unless said person be an
officer, acting officlally aceording to

the provisions of this chepter, in which
case the costs shell be pald by the county.”

This seetion means, in part, that if a sanity hearing is
held ot the instigation of a private individual, and that if
at the hear the perseon whose sanity is the subject of ine
quiry is fo to be sane, thet the costs of the hearing shall
be paid by the person at whose request the hearing was held,
But here again, it is impossible to know, prior to the hearing,
whether the person who instigeted the hearing has sufficlent
resources with which to pay the costs of the hearing if they
be adjudged ageinst him, because the law nowhere glves the pro-
bate judge the power, prior to a sanity hearing, to require the
informant to make proof of his financiasl security or to deposit
in escrow a sum sufficlent to cover the eosts of such 2 heeringe.

Section j58.090 also provides thet when the informant is m
"officer," which, by Section 1;58.0L,0, supra, means any judge of
the county court, a maglistrate, a sheriff, coroner, or constable,
and at the hearing the person informed against is found to be
smme, that the county shell pay the costs of the hearing.

Reverting again to the Skinker case, supra, we find the
court saying that:

"The state, the county society has an ine
terest # # # to the end that such person
mey not, through mental incapacity, waste
his estate and become a charge upon the
pubiic."

/nd the Guinotte case, supra, affirmes, in answer to the gues=-
tion as to who are the parties in Interest in a sanity heering,
that one such party menifestly is "the publie at large, that it
may not suffer in . . . property . . . for that such person

a dissipation of his property may not become a charge upon t
public purse.” Both ecases also affirm the interest of "the
publie" to the end that it not suffer from the "vegaries" of
an %nsana person, and that the insane person himself may not
suffer,

We could further extend this line of reasoning by pointing
out that Section 56.070, supre, requires the prosecuting attorney
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this conclusion that such close construction should be made,
since much evil can ensue to the public when a prosecuting
attorney deperts from the broad duties of his of fice to rep=-
resent private interests which sre, or which mey be, inimical
to the interest of the publie which the prosecuting attorney
is in duty bound to serve.

We will here note thet on December 28, 1937, this depart-
ment rendered an opinion to Honorable ,lvin H. Juergensmeyer,
Prosecuting Attorney of Warren County, whieh opinion held:
"The prosecuting sttorney of = sounty containing e population
of less than 100,000 camnot be sppointed by the county court
to represent insane persons in a sanity hearing.™

At the time when the sbove opinion was writien, sanity
hearings were held before the ecounty court. The conclusion
of the sbove opinion was based upon the theory that for a
prosecuting sttorney to represent an aslleged insane person
at a sanity hearing would result in a conflict of duties end
would therefore be improper. e feel thet, although sanity
hearings sre now held before the probate court, the same
reasoning is spplieable.

In en opinion rendered by this department on January 16,
1947, to Honorsble Gordon J. Massey, Prosecuting Attorney of
Christien County, this department held thet it was Improper
for & prosecuting attorney to represent an indigent person st
a sanity hearing because the county was liable to psy the ecosts
of such hesring and that therefore the county had an interest
in the proeeedings.

CONCLUSION

It is the opinion of this department that it is improper
for a prosecuting attorney to represent, st a sanity hearing
held within his county, the person whose sanity is the sub-
Ject of inquiry.

It is the further opinion of this department that it is
improper for a prosecuting attorney to represent, in his pri-
vate capacity, an informant in s sanity hearing, but that it
is the duty of a prosecuting attorney to represent the state
and/or county at 21l senity hearings held within his county.

Respectfully submltted,

HUGH P. WILLIAMSON
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