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Honorable Henry H. Fox, Jr,
Prosecuting Attorney
Jackson County

Kansas City, Missouri

Dear Wr, Fox:

Thies will be the opinion you requested whether
Credit Institutions are liable for tangible personal
property taxes for state, county and school purposes as
owvners of repossessed automobiles, Your letter request-
ing the opinion reads as follows?

"Several credit compenies own thousands

of automobiles which have been repossess-
ed, They have been to the delinquent
personal tax attorney of Jackson County,
Missourl requesting receipts in order that
they mizht purchase Missouri state license
for such automobiles owned by them.

"Would you please advise whether these in~
dividuals and corporations are subject to
a personal property tax for State, County
and School purposese In the event this is
not necessary it would result in a large
loss of revenue."

Your letter states that credit companies own large
numbers of repossessed automobiles in Jackson County, Nissouri,
Your letter indicates, slthough it does not so state in terms,
that individuals also in Jackson County, as well as credit
companles, own certain repossessed automobiles upon which
taxes are not palid in your county by the owners.

Correspondence with your office and with counsel for
at least one of such credit corporations, and conferences
with the delinguent tax attorney for Jackson County, reveal
that such credit companies, doing business in Kansas City,
Missourl, contend that, as they view the statutes, they are
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not lieble for ad valorem taxes on their tangible pere-

sonal property owned by them in this state, Including
repossessed automobiles, for state, county or school
purposes, and state that application has been made by

one credit corporation to the County Collector of said
Jackson County a2t Kansas City, MNissouri, for a certifi-

cate to the effect that no personal property taxes are

due on its automobiles in Jackson County, Missouri, Auto=
mobiles are, under Subsection 3 of Section 137.010, RSMNo
19,95 to be defined as tangible personal property. The
ultimate purpose of the credit companies being, it is said,
1f such certificate that no taxes are due be issued and
transmitted to the applicant by the Collector, under Sece
tion 2 of House Bill 211, enacted by the 66th General As-
sembly, to use such certificates in the purchase of licenses
for the automobiles it operates in the State of Missouri and
which it desires to continue to operate in this State.

The County Collector of your county, we are advised,
has declined to issue and transmit such certificate or cer=
tificates to the credit companles involved.

It 1s the opinion of this Department, and we so hold,
that the County Collector is correct in his interpretation
of the taxation law as contained in the Constitution and the
statutes of this state, and that the Collector is not re-
ouired by law to issue such certificates and transmit the
same to such compenies,

We are informed by counsel for one credit institu-
tion that it 1s their opinion that that credit company
end credit instlitutions, generally in this state, are "not
sub ject to taxes other than those provided for in Sections
148,120 through 148,230, RSMo 1949,"

The particular ground upon which credit institutions
rely, it is said, in taking their position, is that they are
made exempt from all tangible and intangible personsl property
taxes and all property taxes on the shares of such ecredit in-
stitutions by Section 1,8.,230 of said Chapter which section
reads as follows:

"148.230., Tax in lieu of certain other
taxes.,-=- 1t is the purpose of the general
assembly to substitute the tax provided
by sections 148.120 to 148.230 for all
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taxes on all tangible and intangible
personal property of all credit in=
stitutions subject to the provisions
of said sections and for all property
taxes on the shares of such credit in-
stitutions,”

We observe at once, upon reading sald Section
11;8,230, supra, that it is an "in lieu" or "substitution"
statute; in other words, an "exemption" statute.

In the case of "eredit institutions" the tax ex=
emgtion or "in lieu" sections, in particular, esre Sections
148,140 and 148.230, RSMo 12%9. We have already quoted
Seetion 11;8.230. Section 1i8.140, reads as follows:

"3,8,110, Credit institutions subjeet to
annual taXeeratee-credits.-- 1. ZEvery
eredit institution as herein defined shall

be subjeecet to an annual tax for the privilege
of exercising its franchise within the state
of Missouri, according to and measured by its
net income for the preceding calendar year.

"2. The rate of tax for esch taxable year
shall be seven per cent of such net income.

"3, Esch taxpayer shall be entitled to
eredits azainst the tax imposed by seetions
148.120 to 148.230 for 21l taxes paid to the
state of Missouri or any politiecal subdivision
thereof during the relevant income period,
other than taxes on real estate, contribue
tions paid pursuant to the unemployment com=
pensation tax law of Missouri and taxes ime
posed by said sections."

Section 148,230, supra, exempting Credit Institu-
tions from property taxes on their tangible and intangible
personal property has not been construed by the Courts of
Missouri as to its consti tutionality, nor have any of such
"in lieu" sections, exempting other institutions nemed in
seid chapter from paying personal property taxes based on
value, been construed by our Courts, except Sections 148.370
and lﬁS.Qhﬂ of said chapter relosting to insurance compenles.
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e are not concerned here with the terms of the
sections of said chapter, except Sections 148.120 to
1,8.230, affeeting credit institutions, and Sections
148.370 and 148.3/0 relating to tangible and intangible
personal property taxes of domestie and foreign insurance
companies, respectively. These sections must be conside
ered together in our consiruction of their related terms
in our determination of the questions submitted to us.

We are necessarily concerned with the terms of
said Sections 148,370 and 148.340, as the "in lieu" see=
tions exempting insurance companies from the payment of
taxes on intangible personal property in Missouri by the
paynent, in liea of a property tax, & 2% annual tax on
the gross premiums of hoth domestie and foreign insurance
" companies, in the construction we must give to the "in
lieu" provisions contained in Sections 148.120 to 148,230,
relating to Credit Institutions, since our Supreme Court
has eonstrued and held invalid the "in lieu" provisions
of said Sections 118,370 and 148,340,

The case of General American Life Insurance Company,
et al, vs, Bates, ot 8l., 219 3.W, (24) 458, involving this
precise question, was before the Supreme Court of this State
for its decision on the validity of such "in lieu" provisions
of said Sections 148.370 and 148.340 as exemption statutes
relating to insurance companies, as measured by the terms
of Section 6 of Article X of the present Constitution of
this State, The construction given such statutes and the
decision rendered by the Ccurt in such in lieu" statutes
relating to insurence compenies, holding such provision in-
valid, control us here in our construction of the "in lieu"
provisions of Sections 148,120 to 148.230 and make it im-
perative for us to follow the decision of the Court in the
General American case, in the preparation of, and to say, in
our conclusion to, this opinion, that the "in lieu" provisions
of Sections 148,120 %o 1&5.230, provisions of like nature
and of like purpose and effect as were the "in lieu" provi-
sions of Sections 148370 and 148.340, are unconstitutional
and void because said "in lieu" sections are in conflict with
Section 6, Article X of the Constitution of this State, 1945,
which, as said by the Court, quoting from Section b, 1.8, 463,
"af ter enumerating sald property as proper subject matfer for
exenption from taxation, #* # # provides:
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ti % # A1l laws exempting from taxation
property other than the prapertg enumerated
in this artiecle, shall be void.

The Genesral American Insurance case was an action
filed by the insurence company of that name in the Cireuit
Court of Cole County, Missouri for a deeclaratory judgment
apgainst the Director of Revenus and anothar to enjoin the
eollection of intangible personal property taxes levied
apainst that eompany.

Another insurance company and others intervened
in the case, The Cireuit Court of Cole County held the
two statutes involved,constitutionasl., The defendant state
officers appealed to the Supreme Court. The opinion is
not yet published in the permanent reports, but is report-
od in the July 20th issue of the S.W. (2d) Advence Sheets,
We will refer to and quote here the prineipal holdings of
the Court.

The Court held that intangibhle taxes of insurance
compenies were property taxes and thet no "in lieu" statute,
in effect providing for an excise tax, eould create an ex-
emption to relieve such companies from paying intangible
personal property taxes by substituting therefor another
kind of tax. Subsections 1 and 2 of said Section 118,110
directly provide that the 7% annual tax to be paid by credit
institutions in lieun of all other tangible or intangible
perscnal property shall be an excise tax for the privilege
of carrying on their business in this State.

The Court, in defining excise taxes, l.c. }j62, seid:

"(1-3) We consider the nature of the tax
before taking up respondents' cases most
directly in point. Taxes fall into three
natural classiflications; capitation or poll
taxes, taxes on property, and excises, ¥ # #
Excises include '" # # # every form of taxa-
tion which is not a burden laid directly upon
persons or property; in other words, excises
include every fora of charge imposed by public
aunthority for the purpose of raising revenue
upon the performence of an act, the enjoyment
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of a privilege, or the engaging in an
occupation,”t # = a",

Discussing cases cited by respondents, and their
effect, the Court, further spesking of excise taxes, l.c.
462, seids

(L) Respondents' case of Stouffer v.
Crawford, Mo. Sup., 1923, 248 s.w. 581,
585 (10), involved Laws 1919, p. 718,
which repvaled and reenacted certain sec-
tions of the income tax law of 1917, Laws
1917, pe 524, end under Sec, 7, Laws 1919,
Pe 719, imposed an income tax of 1-3% on
corporations, except, so far as involved,
finsurance companies which pay en annual
tax on thelr gross premium receipts in this
state.' Fgreign insurance corporations
were required to pay an amnual tax of 2%
on premiums received on business done in
this state 'in lieu of all other taxes, ex-
cept as in this article otherwise provided.!
8ecs 6387, R.S. 1919, from Laws 1895, p.
198, Sece 2, Sece 5958, The statement in
Stouffer ve Crawford to the effect that the
tax on the gross premium income of insure
ance companies in lieu of other taxes had

T been upheld, read in the light of the sup-
porting citations, is not a holding that
sald tax was in lieu of 'property'! taxes.
Further, income texes are not property
taxes, and have been considered to be in
the nature of an excise tax. 27 Am. Jur. 309,
ne 8; 42 ¢.7.8,, Income, page 5363 Bacon v.
Ranson, 331 Mo. 985, 56 s.w, (24) 786, 787."

The Court, l.c. 461, referring to and quoting Sections
3 and l} of the Comstitution of 1945, classifying property for
taxation, said:

"Sections 3 and 4 of Art., 10 Mo, Const.
1945, 1 Mo. F.5. 1949, p. 80, bear upon
the issues and are quotéd here,.

"t13ection 3. # % % uniformity #* * #
Taxes # # # shall be uniform upon the
same class of subjects within the ter-
ritorial limits of the authority levy-
ing the tax, # # # "

b
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The Court held in the General American case, as we
have seen, l.c. 462, that the case involved a property tax,
expressly so designated in Section l} of Article X of the
Constltution, and made subject to specific constitutionsl
inhibitions, The Court, holding thet the "in lieu" proe-
visions in Sections 158,370 or 148,340, could not exempt
insurance companies from paying intangible personal property
taxes by the payment of the 2% annual gross premium tax, l.c.
L6, said:

"(6,7) Ve conclude on this the first and

- principally contested, issue that the 'in
lieu! ststute contravenes constitutional
inhibl tions, including that prohibiting
the exemption of property from taxation,
because:

"Under the 'in lieu' statute no 'tax upon
intangible personal property' is exacted

of respondents. tIntangible personal
property! constitutes *'Class 3' of the
classes of property subjeet to tax under
Sec, l,, quoted supra, of the constitu=

tlon, The intangible personel property

tax act imposes a tax on property. The
other tw classes of property under said
Sec, L are *real property' and 'tengible
personal property'; and the General As=-
sembly 1s suthorized to further classify
ftangible' and 'intangible' personal
property 'vsolely on the nature and characs
teristics of the property' by general law,
While 'resl property' and T'tangible personal
property! are to be assessed on the basis of
value, the tax on 'intangible personal proper-
ty? ¥shall be based on the annual yield,'
not exceeding 8% thereof, The 2% premium
tax of the 'in lieu' statute is not a tax
on intangible personal property. Said
statute does not classify intangible per=
sonal property 'solely on the nature and
characteristics of the property.! The tax
is not 'based on the annual yield,' It

is not a property tax, It is an excise, or
occups tion, tax, imposed upon the privilege of
conducting the business authorized under
ﬂ!‘ts. 2’ ?’ 17 md 6’ Of Ch’ 37’ ﬂ.s’ 1939.
Sections 376.010 et seqg., 379.010 et seq.
379.205 et seq.,; 381.010 et seq., RSMo 19&9,

==
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V.A-H-Sa’ in this state, # # # This dis-
tinetion beiween property and excise taxes
is recognized in the provision of said Sec.
4(2) reeding: 'Nothing in this section
shall prevent the taxing of franchises,
privileges or incomes, or the levying of
excise or motor vehicle license taxes, or
any other taxes of the same or different

types.?*

"Section 6, Art, 10, Mo. Const. 1945, effects
two constitutional classes of property: (1)
taxable, and (2) exempt, The 'in lieu' statute
Laws 19&5, Pe 1023, exempts from the intangible
personal property tax act, Laws 1945, p. 191l,
the intangible personal property of respondents;
and in so doing is an unauthorized attempt to
reclassify as exempt property not enumerated

in said see, © as exempt but which is there
constitutionally classified as taxable property.
This, it has been held, the lawmaking power may
not do, # # # ," '

We believe credit companies stand greoisoly in the
same position under Sections 148.120 to 148.230 with respect
to the unconstitutionality of the ¥in lieu" provisions of
such statutes as did insurance companies under the "in lieu"
provisions of Sections 148.370 end 148.3L0 which "in lieu"
provisions of Sections 148.370 and 148.340 the Court held
unconstitutional in the Generasl American case., The attempted
exemption of credit institutions and insurance companies from
paying tangible and intangible personal property taxes re-
speetively, by reason of such respective "in lieu" statutes
express the same intended purpose and effect to exempt such
respective institutions and companies from paylng property
taxes, and to estabiish such exemptions by such statutes

as the public poliey of this State.

The Supreme Court in the General American Insurance
case, held such "in lieu" statutes unconstitutional on both
of two grounds, first, on the ground that the two per cent
tax was derived from gross annual premiums, and therefore
an excise tax, as held by the Court, and which could not
avail as a substitute statute to exempt insurance companies
from the payment of taxes on intangible Rerﬂonal property,
and, second, that the insurance "in lieu" statutes, 148.370
and 148,340 exempting insurance companies from personal

proparty taxes, are in direct conflict themselves, independently,

Qe
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institutions owning tangible personal property in this
State on the first day of January each yeer are subject
to personal property taxes thereon for state, county and
school purposes for the ensuing year,

Respec tfully submitted,

GEORGE W. CROWLEY
Assistant Attorney Genersl

APPROVED:

GRCimw:lirk



