
·7 
) 

.,.,. . 
••• • TlUATlP,'J.'l: • '. • The "in lieu" provis·ions ·in: So.~.t~o~s ,148 . 120 

to 148. 230 , RSMo 1949, e;~mpting Credit 
Institutions from paying tangible, per~onal 
property ., taxem are unconstitutional . 

' TANG IB.LE PERSONAL 
PROPERTY: 

FrLED 

ao November 12 , 1952 

Honorable Henry H. Fox, Jr . 
Prosecuting Attorney 
J ackson County 
Kansas City , Missouri 

Dear t:lr . Fox: 

This will be t he opini on you requested whether 
Credit Institutions are liable for tru1gible person al 
property taxes for state , county and school purposes as 
owners of repossessed automobiles . Your letter request­
ing t he opinion reads as follo~ws : 

"Several credit companies own t houcands 
of automobiles which have been repossess­
ed . ~hey have been to the delinquent 
personal tax a ttorney of Jackson County , 
Missouri requesting r e ceipts in order tha t 
they mi ght purch~se Missouri state license 
for such automobiles owned by t hent. 

11\'lould you please advise whether t hese in­
dividuals and corporations are subject to 
a personal property tax for State , County 
and School purposes . In the event th is is 
not necessary it would result in a l arge 
loss of revenue ." 

Your l ette r states t hat credit companies own l arge 
numbers of repossessed automobile s in Jackson County, ~"issouri . 
Your l etter indicates , although it does not so state in terms , 
that individuals also in J ackson County, as v;ell as credit 
companies , own certain repossessed automobiles upon· which 
taxes a re not paid ln your county by the owners . 

Correspondence with your office and with counsel for 
at least one of such credit corporations , and conferences 
with the delinquent tax attorney for J ackson County, reveal 
that such credit companies , doing business in Kansas City , 
M~ssouri , contend t hat , as they view t he s tatutes , they a re 
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Honorable Henry H. Fox, Jr . : 

not liable for ad valorem taxes on t r.eir tangible per­
sonal prope rty owned by them in this state , including 
repossessed automobilns , for state , county or school 
purposes , and state that application has been made by 
one credit corporation to the County Collector or said 
Jackson County at Kansas City , ti ssouri , for a certifi ­
cate to the effect that no personal property taxes are 
due on i ts automobiles in Jackson County, li ssouri . Auto ­
mobiles are , under Subsection 3 or Section 137.010 , RSt.,o 
1949 ; to be defined as tangible personal property. The 
ul timate purpose of the credit companies bein~ , it is said, 
if such certificate thut no taxes are due be issued and 
transmitted to the applicant by the Collector , under Sec ­
tion 2 of Couse Bill 211 , enacted by the 66th General As ­
sembly, t o use such certificates in the purchase of licenses 
for the automobiles it operates in the State of Uissouri and 
which it desires to continue to operate in this State . 

Tbe County Collector of J OUr county, we are advised , 
has declined to issue and transmit such certificate or ce r ­
tificates to the credit companie s involved. 

I t is the opinion of this Deparbent , and we so hold , 
that the County Coll~cto r is correct in hi s interpretation 
of the taxation law as contained in the Constitution and the 
statutes or this state , and that the Collector is not re­
ouired by lew to issue such certificates and transmit the 
same to such co~panies . 

We Are infor:ned by counsel for one credit insti tu­
tion thn t it i s t heir opinion that that credit company 
and credit i nstitutions , generally in tbis state , are Anot 
subject to t~~es other than t hose provided for in Sections 
148. 120 throurh 148 . 230 , BSHo 1949 . " 

The pPrticular g round upon which credit institutions 
rely, it is said , in taking their position, · is that they are 
made exempt from all tangible and intangibl e personal property 
taxe s and all property taxes on the shares of such ered1 t in­
stitutions by Section 148. 230 of said Chapter ~hich section 
reads as follows : 

"148. 230 . Tax in lieu of certain other 
taxes .-- It 1s the purpose of the gene ral 
assembl y to substitute the tax provided 
by sections 148 .120 t o 148 . 230 f or all 
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taxes on all tang ible an.d intang ible 
personal property of all eredi t in-. 
stitutions subject to the provisions 
of said saetions and for all prope rty 
taxes on the share s of such credit in­
stitutions . n 

. . 

Ue observe a t onee , upon reading said Seetion 
148. 230 , supra , that it is an "in l ieun or "substitution" 
statute ; in othe r words , an "exemp tion" s t atute . 

In the case of "credit institutions" the tax ex­
emption or "in lieu" sections , in particular, are S~ctions 
t4B . l 40 and 148. 230, RSMo 1949. We have already quoted 
Section 1!~8 .230 . Section 146 . 140 , reads as follows: 

"148 .1~~0 . Credit institutions subject to 
annual tax--rate--credits .-- 1. Eve ry 
credit institu tion as herein defined shal l 
be subject to an annual tax f or the privilege 
of exe rcising its fran chise within the state 
of Missouri , according to and measured by i ts 
net income for the preceding calendar year . 

"2 . The ra te of tax for e ach taxable year 
shall be seven pe r cent of such IWt income . 

"3 . Eaeh taxpayer s hall be entitled to 
credits aga ins t the tax impo sed by sections 
148.120 to 148 . 230 for all taxes paid to t he 
state of Missou~i or any political subdivision 
thereof during the rel evant inc-or.1e period, 
other than taxes on re,al estate , contribu­
tions paid purstlant to the unero.ploymen t eom­
pensation tax l aw of Missouri and taxes im­
posed by said sections . n 

Section 148 . 230 , s upra , exempting C :redi t Ins ti tu­
tions from property t axes on their tang ible and intangible 
personal property has not been construed by the Courts o£ 
Missouri as to its eons t1 t u tionali ty, nor have any of such 
"in l ieu" sections , exempting other ins titutions named in 
said chapter f rom payins personal prope rty taxes based on 
value 1 been c ons trued by our Courts , e xeept Sections 148 . 3 70 
a..."'ld 1L~8 . 240 of said chapter rela ting to insurance companies . 
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Honorable ~ienry H. F·ox, Jr .: 

We are not coneern~d here with th~ t e rms of the 
sections of said chapter , . exeept Sections 1~8 . 120 to 
1#8 . 230 , affeetin~ credi t institutions , and Section·s 
148 .370 and 148 • .340 rela ting to t angible and intangible 
personal property taxes of domestia and foreign insurance 
companie s , respec tive ly . These sections must be consid­
ere d together in our construction of t heir rela ted terms 
in our determination of the questions submitted to us . 

We are necessari l y concerned with t he t e rms of 
said. See tions 148 . 370 and 148 .340, as the "in lieu" sec­
tions exempting insurtmee c ompa nie s .from t he payment of 
taxes on intangible personal property in Mi s souri hy the 
payment , in lieu of a property tax, a ~ annual tax on 
the g ross pre miums of b oth domsstic an.d foreign insurance 

· companies , in the construction we must g ive to the "in 
lieu" provisions contained in Sections 148 ~120 to 148 .230. 
rela ting to Cre·di t Insti tt.tt1ons , since our Supreme Court 
h as c onstrued a nd held invalid t he "in lieu" provisions 
of said Sections 148 . 370 and 148 . 340 . 

The case of General A.."''leric an Life Insurance Company , 
e t a l. vs . Bates , et al ., 249· S . Vi . (2d) 458, involving this 
precise question, was before t h e Supreme Court of t his State 
for its decision on t he validity of such "in lieu"' provisions 
ot said Seetions 148 . 370 and 148 . )4,0 as exemption statutes 
toel ating to insurance c ompani es , a.s measured by the terms 
of Section 6 of Article X of t he present Constitution of 
this State . The construction given such statutes and the 
decision rendered by t he Court in such "in lieutt statutes 
relating to insurance companies , holding such provision in­
valid, control us here in our construction o£ the "in lieu" 
provisions oi' Sections 148 .• 120 to 148 .230 a nd make it i r-1:­
perative for us t o f o llow the decision of t he Court in t he 
General American ease, in the prepar ation of , and to say , in 
our conclusion to , this opinion, t ha t the "in lieu" provisions 
of Sections 148.120 to 148 . 230 . provisions of like nature 
and of like purpo~ and effect as were the nin lieu" provi­
sions of Sections 148 . )70 and 148 • .340 ., a re unconstitutional 
and void because said ttin lieu" sections are in eonf'lict with 
Section 6, Article X of the Constitution of this State , 1945, 
which, as said by the Court• quoting from Section 6, l .c. 461, 
uafter enumerating said property as prope r subject matter for 
exemption r r om taxation, * * * provides: 
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'* * * All laws exempting from taxation 
property othe r than t he proper~ enumerated 
in th is article , shall be voi d . t 

The Gene ral Ame rican Insurance case was an action 
filed by the insurance company of that n8l'll& in the <arcui t 
Court of Cole County, Missouri f or a decla ratory judgment 
aga i nst the Director of Revenue and anothe r to e njoin the 
collection of intangible pers onal property taxes levied 
aga i nst that company. 

Ano the r insurance company and others intervened 
in the case . The Cireui t Court of Cole County hel d the 
two statutes involved, constitutional . The defendant sta te 
officers appealed to the Supreme Court . The opinion is 
not yet published in .the permanent reports , but is report­
ed in the July 29 th issue of the s .w. (2d ) Advance Sheets . 
~1e will refer to and quote here the principal holdings of 
ti:e Court . 

The Court held that intangible taxes of insurance 
companies Ttere pr o pe rty taxes and that no "in lieu" statute , 
in effect providing for an e xcise tax~ could c~eate en ex­
emption t o relie ve such companie s from paying intangi ble 
personal p roperty taxes by substituting t herefor another 
kind of tax. Subsections 1 and 2 of s aid Section' l 48 .140 
directly provide t hat the 74fo annual tax to be paid by credit 
institutions in lieu of all other tangi ble or intangi ble 
pe rsonal property shall be an excise tax for the privilege 
of carryi~s on t heir busin~ss in this State . 

The Cour t , in defining excise taxes , l . c . 462, said : 

0 (1-3} We consider the nature of the tax 
before taki ng up r e spondents ' cases most 
di rectly in point. Taxes fall into three 
natur a l classifications; capitat i on or poll 
taxes , taxes on prope rty, and excises . * * * 
Excise-s include ' " ·n * * evecy :form of taxa­
tion which is not a burden laid directly upon 
persons or property; in other words , e xcises 
include every form of charge imposed by public 
authority for the purpose of raising revenue 
upon the performance of an ac t • the enjoyment 
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of a privil ege , or the engaging in .an 
occupation. n ' * * *n • 

Dis-cussing cases cited by respondents , and t heir 
effect, the Oour~, further speaking of exciae taxe s , l.c. 
462 , said: 

'*' ( 4 ) Respondents' case of Stouffer v . 
Crawford, t~o . Sup., 1923 , 248 s .w. 581, 
585 (10) , involved Laws 1919 1 P• 718, 
which rep~ aled and reenacted certain sec­
tions of the i ncom-e tax l aw of · 1917, taws 
1917, P• 524, and under Sac . 11 Laws 1919, 
P• 719, imposed an income tax of l-i9' on 
c orporations, except, s o . :far as involved, 
' insurance companies whic h pay an annual 
tax on their gross premium receipts in this 
state ,' Foreign inaurance corporatione 
we re r e quired to pay an annual tax of 2~ 
on premiums received on business done i n 
this state ' in lieu of all other taxes, ex­
cept as in t his article otherwia~ provided.• 
Sec ~ 6387, R. s . 1919 , f~om Laws 1895, P • 
198, Sec. 2 1 Sec . 5958. The s tate ment in 
StoUl~~er v . Crawford to the effect that the 
t ax on t he gross premium income of insur­
a nce companies in lieu of other taxes had 

~been upheld, r ead in the ligh t of the sup­
porting cit ations , is not a holding that 
said tax • as in lieu of ' property ' taxes . 
Further .. inc ome taxes are not property 
taxes• and have been considered to be in 
the nat ure of an excise t a x . 27 /J.m. Jur .• 309, 
n. 8; 42 C . J .s . 1 Income , page .536-; Bacon v . 
Ranson, 331 Mo . 985, 56 S . Vi . ( 2d ) 786 , 787 • w 

The Court, l . c. 461, refe rring to and quo t ing Sec tions 
3 and 4 of the Constitution of 1~45, classifying property for 
taxation, said: 

~'Sec t1ons 3 an d 4 of Art. 10 Mo. Cons t . 
1945, 1 Mo. R. S. 1949, P• 8o, bear upon 
the issues a.nd a re quo tjd here. 

11 ' Section 3 . * * * uniformi. ty * ~~ * 
Taxes * * * s hall ~, uniform upon the 
same olass of sub j eets within the ter­
ritorial limits of the authority l evy­
i ng the tax. * {*' * . tt 
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" •section 4(a) . Classification of tax-
able pro~rty--taxes on franchises , in• 
comes , excises and licenses .--All taxable 
property shall be classified for tax pur­
poses as follows : class 1 , real proport,r ; 
class 2, tangible personal property; class 
3 , intangible personal property. The gen­
eral asse~bly, by eene ~al law, may provide 
for further classification within classes 
2 and 3 , based solely on the nature and 
characteristics of the property, and not 
on tho nature , residence or business of the 
owner, or the a.--nount owned. !Tothing in · 
this section sholl prevent the taxing of 
franchises , privileges or inco:es , or the 
levyine of excise or motor vehicle license 
taxes , or any other taxes of the same or 
different types . 

" ' Section 4 ( b ) ~asia of assess~ent of tangi ­
ble proporty-~taxation of intangi le~-­
limitation.--Property in classes 1 and 2 
and subclasses of class 2 shall be assessed 
for tax purposes at its value or such per ­
eentage of its value as may be fixed by law 
for each class and for each subcl ass of 
class 2 . Property in class 3 and its sub­
classes s hall be taxed only to the extent 
authorized and at the rate fixed by law 
for each class and subcl ass , and the tax 
shall be based on the annual yield and shall 
no t exceed eight per cent thereof . 

" •Sec tion 4< c) . Assessment levy , collec tlon 
and distribution of tax on intangibles.-­
All taxes on property in class 3 and its 
subclasses , and the tax under any other 
foro of taxation substituted by the general 
assembly for the tax on bank shares , shall 
be assessed , l e vied and collected by tho 
state and returned as provided by law, less 
two per cent for collection, to the counties 
and other political subdivisions of t heir 
origin, in proportion t o the respective 
local rates of levy.' " 
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The Co~rt held in the General American case , as we 
have seen, l . c , 462, tha t the ease involved a property tax, 
expressly so designated in Section 4 of Article X of the 
Constitu tion, and made subject to specific constitutional 
inhibitions . Th'S Court , holding t hat the ftin lieun pro­
visions in Sections 148 .370 or 148.340 , could not exempt 
insurance companies from. paying intangible personal p r operty 
taxes by the payment of the 2$ ann1J.al g ross premium tax, l . o . 
464, said : 

n(6 , 7) ~e conclude on t his the firs t and 
principallf contested., issue t hat the ·• in 
lieu' statute contravenes constitutional 
inhlbitions , including tha t prohibi ting 
the e xemption of property from taxation , 
because: 

"Under the ' in lieu• sw.tute no • tax upon 
intangi ble personal property ' is exacted 
of respondents . ' Intangible personal 
property ' consti tu~es ' Class 3 ' of the 
classes of property subject to tax unde r 
Sec . 4, quo ted supra, of the cons ti tu-
tion. The intangi ble personal property 
tax aet imposes a tax on property. The 
other tm classe s of property under said 
See . 4 are ' r eal property• and ' tangibl e 
personal property•·; and the G-eneral As -
sembly is authori zed to further classify 
' tangi ble ' and 'intangi ble ' personal 
proper ty • solely on the nature and charac­
teristics of the prope rty " by gene ral law. 
While • real property ' and ' tangible personal 
property ' are to be ass~ssed on the basis of 
value , the ta.x on ' intangibl e personal proper­
ty • ' shall be based on the annual yield ,,,, 
not e xceeding 8% thereof . The 2% premium 
tax of the ' in l ieu ' statute is not a tax 
on intangible personal property . Said 
statute does not classify intangibl e per ­
sonal property ' solely on the nature and 
eb.arac t ·eris tics of the property.' The tax 
is not ' based on the annual yie1d.' It 
is not a pro~rty tax. I t is an excise , or 
oocupation~ tax~ imposed upon the privilege of 
conducting the business authorized under 
Arts . 2 , 7, 17 and 6, of Ch. 37 , R. S . 1939. 
Sections 376 .010 et seq •• 379. 010 et seq., 
379 . 205 ~~ seq.,J 381 . 010 et seq., RSMo 1949, 

.. 
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V .A . l~ . s ., in this s tato . n * * This dis ­
tinction be l~een property and excise taxes 
is recognized in the provision of said Sec . 
4< a ) reading: ' Nothing in this section 
shall prevent the taxing of franchises , 
privileges or incomes , or the lovying of 
excise or motor veh icle license taxes , or 
any other taxe s of the same or different 
types .' 

"Section 6, Art . 10 , Mo . Const. 1945 , effects 
two constitutional classes of property: (1 ) 
taxable and (2) exempt . The ' in lieu' statute 
Laws 1945, P• 1023 , exempts from the intangible 
personal property tax act, Laws 1945, p . 1914, 
the intangible personal property of respondents; 
and in so doing is an unauthorized att empt to 
reclassify as exempt property not enumerated 
in said sec . 6 as exempt but which is there 
constitutionally classified as taxable property . 
This , it bas been held , the la\'1D\ak1ng power may 
not do . * ·:1- * . '' · 

.ie believe credit companies stand precisely in the 
same position unde r Sec tiona 146. 120 to 148 .230 with respect 
to the unconstitutionality of the ~in lieun provisions of 
such sta tutos as did insurance companies under the "in lieu'' 
provisions of Sections 148. 370 and 148.340 which "in lieun 
provisions of Sec t ions 148. )70 and 148.340 the Court ~eld 
unconstitutional in the General American case . The attempted 
exe'!nption of credit institutions and insurance compani.es from 
payin~ tanp1ble and intan~ible personal prope rty taxes re ­
spec t ively. by reason of such respective "in lieu" statutes 
express t he same intended purpose and effect to e xe~pt such 
respective institutions and companies from payinr property 
taxes , and to establl.sh such exe'llptlons by such statutes 
as the public policy of this State . 

The Supreme Court in the General American Insurance 
case , held such "in lieu" statutes unconstitutional on both 
of two grounds , first , on t he ground that the two te r cent 
tax was derived from gross annual premiums , and therefore 
an excise tax , as held by the Court, and which could not 
avail as a substitute statute to exempt insurance co~panies 
from the payment of taxes on intangible ~ersonal property , 
and, second, that t he insurance nin lieu statutes , 148 .370 
and 148 .340 exe~pting insurance companies from personal 
proper ty taxes , ore in direct conflic t t hemselves . independently , 
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uith Sec tion 6 of Arti cle ~ of the pr esent Constitution 
of t hi s State which expressly prohibits the Legisla ture 
from exempting from taxes any proporty not authorized 
by name in said Section 6 of Article X. The same result 
was reached by the Court in eithe r even t . And so here , 
under the clear and comprehensive decision of the Supreme 
Court in the Gene ral American case , where the Court held 
the "in lieu" provisions of Sections 148.370 and 148.340 
unconstitutional , likewise the provisions of Sections 
148.120 to 148.230, inclusive , in the Credit Insti tutions 
Act, must be and are , upon t he same grounds , in our opinion, 
unconstitutional . 

said : 
The Court , f i nally concluding its opinion, l.c. 467 , 

" Accordingl y , the judgme nt is reve rsed and 
the cause is remanded with directions to 
enter judgment holding the ' in lieu• portion 
of the statute unconstitutional and the 
"yiel d" s t atute applicable . " 

Considering the decision of our Supreme Court in 
the General Ame rican case , and the conditions of fact ex­
isting in the question submitted to us , and, consider!~ 
the "in lieu" provisions contai ned in said Sections 148.120 
to +48. 230, inclusive, in the Credit Institutions Ac-t of 
1946, whereby such provis ions exempt from taxation t he tangi ­
ble per sonal property of credit institutions , by providing 
for the payment in lieu of such t a xes a 7~ tax rate in each 
taxable year upon the net income of such ins ti tutions f or 
the ~receding calendar year , i t is apparent t hat sueh 8 in 
lieu provisions containe d in said S c tions 148.120 t o 
J.48 . 230, inclusive , in the Credit Institutions Act of 1946, 
are unconstitutional and void , because s uch provisions a re 

· in conflict with Section 6 of Article X of the 1945 Constitu­
tion of Missouri . It is plain a lso tha t all tangibl e personal 
property in this State owned by credit insti t ution.s on the 
first day or J anuary of each year is sub je ct to tangi ble per­
sonal property taxes according to the value thereof und~r the 
taxat~ on s t atutes of thi s State . 

CONCLUSION. 

It is , the ref ore , the opinion of thi s department , 
consideri~ the premises , that the in lieu provisions of 
Sections 148 .120 t o 148. 230 , RS}!~o 1949, exempting tangible 
pe rsonal property of credit institutions .from paying personal 
property taxes are unconstitutional and voidJ tha t c redit 
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institutions owning tangible pGrsonal property in this 
Sta te on the first day of January each year are subject 
to personal property taxes t hereon for state , county and 
school purposes for the ensuin~ year. 

APPROVED: 

J . E . TAYLOR 
Attorney General 

G'rC :mw:irk 
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Respe ctfully submitted, 

GEORGE W. C~O\YLSY 
Assistant Att orney Gene ral 


