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SCHOOLS: Compul soey l"etirement provision :tor member( of' ~RS ~ 
now effective as WWII has been officially ~ermfnated. 
Board of trustees of PSRS has no duty to restrain 
member from teaching after attaining compulsory re­
tirement age. Member who has attained compulsory 
retirement age not eligible for retirement allowance 
if he continues to teach. .Board of trustees should 
not accept contributions in behalf of member and em­
ployer if member continues to teach after automatically 
retired. 

Uay 29, 1952 ti::> - 1~ -\["Y 

Fl LED 
Mr . G. L. Donahoo 
bxecutive Secretary 
Public School Retirement System / 
State Capitol 3uildLng 
Jeff'erson City, Uissouri 

Dear Sir : 

Your letter at hand requesting an opinion of' this 
department , which reads as follows: 

"Section 169 .060 (1 ) RSMo 1949 provide;s 
as .follows : 

"'A me-:nber who is seventy years of ag e 
or more one yea~ af'ter the date tho 
retirement system becomes operative 
shall be retired as of that date and 
shall be entitled to benefits, as pro­
vided in sections 169 . 010 to 169.130, 
on the basis of his creditable aervice. 
Thereaf'ter, a member shall be retired 
automatically on the first day of July 
next followi.ng the school yenr 1n vthicb 
he reaches the a ge of seventy years, and 
shall thereupon be entitled to benefits , 
as provided in sections 169. 010 to 
169 .130, on tho basis of his creditable 
service; provided, however , the compul­
sory retirement ag~ shall not be effective 
for the duration of borld l,-ar II . ' 

"Under date o.f January 30 , 1952, you wrote 
an opinion in reaponae to a qu~stion fron 
our office wh ich road, 11'/ill retirement at 
a ge seventy a s provided for in Section 
169. 060, RSMo 1949, be compulsory as of 
July l, 1952? ' The conclusion to your 
opinion read as follows: 
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" ' Therefore , it i s t">.o opinion of this 
department that the co~puleory retire~nt 
provision for members of the Public School 
Retire~ent System at a ge seventy. as pro­
vided in Section 169.0o0, RS1 o 1949, will 
not be effective July 1 , 19~2 , in the 
absence of an official teroination of the 
war with Japan by appropriate political 
or governmental action .• 

"Since your opinion was recoived on 
Fe bruary 5, 19~2 , it is our understanding 
that the United St a tes Senate has recom­
mended the ratification of the peace treaty 
with Japan , and the President has ratified 
said treaty . 

" .,e wish to request an official opinion 
which will answer the following : 

(1} Has t here been appropriate political 
action taken to te~inate the war with Japan 
and thereby terninate , orld .a r II and ~e 
tho provision for co~ulsory retir~ent ef­
fective as of July 1 , 1952? 

(2) If a comber teaches in a district 
included in the Retire:1ent Sy!lte::t after 
reaching the co~ulsory rotir~ent age , does 
t h e Board of Trustees have the duty or re­
sponsibility to take action to reatrain the 
member from ser ving as a teacher? 

(3) If a member who has reached the a ge 
of seventy teaches on a full- time or part­
time bas is in a district included in the 
Retire~ent System, will he be eli~ible to 
receive a retirement allowance during the 
period 1n which he teaches? 

<4> If a member seventy or more years of 
a c e teaches in a district included in t he 
Retircumt System, should the BoG.rd of 
Trustees of the Retir~ent Syste~ accept 
contributions withheld from the salary of 
the teacher along with matching contributions 
of the employer and allow the teacher menber­
ship se~vice credit because of the services 
rendered?" 
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You are correct 1n your statement that since receipt of 
our previous opinion, written January 30, 1952, the United 
states Senate has recommended ratification of the peace treaty 
with Japan and the same has been ratified by the President . 

Such being done, we conclude that , in view of the author­
ity cited in our earlier opinion submitted to you, appropriate 
governmental and political action has been taken to officially 
terminate the war with Japan and thereby officially terminate 
7orld War II insofar as the United States is concerned. 

Section 169. 060(1) , RSMo 1949, provides : 

11 1. A member wh o is seventy yea,rs of age 
or more one year after the date the re­
tirement system becomes operative shall 
be retired as of that date and shall be 
entitled to benefits, as provided 1n sec­
tions 169. 010 to 169 .130, on the basis 
of his creditaQle service. Thereafter, 
a member shall be retired automatica~ 
on the first aay-or July next follow 
the school year in which he reaches the 
age of seventy years , and shall t hereupon 
be entitled to benefits , as provided 1n 
sect1ona 169. 010 to 169 . 130, on the basis 
of his creditable service; provided, how­
ever, the conu.lsory retirelllent age sha.l~ 
not be effec ve for the duration of World 
War II. " (Zmphasis ours . ) 

~ .. 

By enactment of the above statute the Legisl ature undertook 
to establish a compulsory retirement age of seventy years for 
members of the Publ~c School Retirement System. However. the 
operation of the compulsory retirement age provision 1n its ap­
plication to retirement of members was withheld for the duration 
of 'r1or ld \7ar II . 

Inasmuch as we have concluded that 1orld ar II is now 
officially terminated. it would therefore follow that tho com­
pulsory retir~ent ago as provided in the statute is now effective . 
Consequently, your first questi on is answered in the aff~tive . 

In answering your next three questions a number of statutes 
will be cited and referred to, and unless otherwise indicated 
t hey will be contained in the 1949 Revised Statutes . 
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By the onact~nt of sections169. 010 to 169 . 130. inclusive. 
the Legislature has created a public school retire~ent system 
which includes all school districts within the state with a 
population of less than 75. 000. The mez:1berahlp in said system 
is largely conprised of public school teachers. and the a~­
istration and management of the system is vested in a board of 
trustees consisting of five persons . It is so provided in 
Section 169 . 020 . 

The Public School Retirement System was created for the 
purpose of providing retirement allowances and other benefits 
for public school teachers . Thus Section 169 . 020(1), in part . 
reads: 

"For the purpose of providing retirement 
allowances and other benefits for public 
school teachers . there is hereby created 
and established a retirement syste~. which 
shall be a body corporate, shall be under 
the management of a board of trustees herein 
described. and shall be kno\vn as •The Public 
School Retirement System of ~issour1 . • * -'J. *" 

The funds for the operation of the retirement system are 
derived from contributions made in equal amounts by the members 
and their employers . It is so provided in Section 169 . 030(1), 
which reads : 

"The funds required for t ho operation of 
tho retirement s ystem created by sections 
169 . 010 to 169 . 130 shall eo~e froo contribu­
tions made in equal amounts by meubers of 
the system and their employers,. and f rom 
such interest as may be derived from the in­
vestment of any part of such contributions. 
All contributions shall be transmitted to 
the board of trustees by employers 1n such 
manner and at such ttmes as the board by 
rule shall require. " 

The remaining portion of the above statute provides for the 
amount and manner in which the contributions are to be collected 
from the members and tran.sm1tted to the bo~d of trustees . 
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Section 169. 050 declares who are members of the retirement 
syut~ and provides for membership credits for services rendered. 
Paragraph S of t h is section provides how membership in the system 
s hall be termdnated, and reads as follows: 

" ,5.. Membershi.p shall be terminated by 
failure of a member to be a public school 
employee under this syst~ for more than 
four of any five consecutive years, by 
death, withdrawal of contributions , or 
retirement based on either a~e or dii= 
ability. " (~Eisis ours . -----

Section 169. 070 provides for the amount of retirement allow­
ance to be paid members upon retirement, based in part upon final 
average salary and creditable service. 

As heretofore pointed out. Section 169. 060(1) provides for 
coopulsory retirement at age au~enty. Paragraphs 2 , 3 and ~ of 
this section provide for voluntary retire~ent by members at an 
age less t han seventy years and for disability retirement . 

It \Jill thus be seen tr.a t the Leeislature has provided for 
a complete scheme or nethod of retiring public school teachers 
f rom public school teaching service and for the payment of those 
so ret·1red a retirement all owance . 

Inasl'.lueh as your questions relate to the retirement of 
members who have reached age seventy, it becomes necessary to 
further construe Section 169 . 060(1}, supra . 

The statute says that a mel!.lber "shall be retired auto!llati­
cally on the rirst day of July next following the school year in 
which he reaches the age of seventy years , and shall thereupon 
be entitled to benefits, as provided 1n sections 169. 010 to 
169. 130, on the basis of his creditable service . " 

The word "retire" has been defined as ~an1ng to separate 
or withdraw from active service. state ex rel. Haberlan v. Love, 
95 liebr . 573, 145 N. YI . 1010, 1013. App~ying this definition to 
t he l anguage 1n the statute it would mean that a member shall be 
automatically withdrawn or separated from active service on the 
first day of July next following tho ~chool year in which he 
reaches the age of seventy years • . 

The word .. automatically" implies somethin8 to be done without 
option or choice. Thus in the case of Poe v . Penn Mut . Life Ina . 
Co . , 32 F . Supp . 167, the court was construing a life insurance 
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contract requiring the insurer, after the policy had lapsed for 
nonpayment of premium, to "purchase automatically" for the insured 
paid- up 1n3urance, U3ing the proceeds of the value or the policy. 
In declaring the meaning of the phrase "to purchase automatically" 
the court, at l . c . 168, said: 

" * ~· {( The phrase •to purcb.!lse automatically' 
constitutes an unambi guous requir~ent t hat 
the defendant act •automatically•, that is, 
without op tion or choice on its pa.rt, in pur­
chasing such insurance with the proceeds of 
the value of the policy. * *" 

Again paraphrasing t he l anguage of t he s tatute, using the 
above definition of the word "automatically, " it vould :mean that 
a member of the retirement syst~ upon reaching the age of seventy 
years in a particular school year shall be withdrawn or separated 
from active service, without option or choice, on July 1 next 
following. 

The statute further declares a ge seventy as bein~ the 
"compulsory" retirement age. In defining the word "co:npulsory11 

t he Supreae Court of Arizona, in State v . Bradley , 230 P. (2d ) 
216 , 220, said: 

" * ·:l- ·'" According to standard dictionaries 
the word compulsory means •involuntary or 
forced • in contradistinction to voluntary . 
--:t \:· ·:f n 

Under t he above definition a member atta1nin0 the age of 
seventy years does not have a choice to voluntarily retire, but 
his retirement is by l aw made involuntary and he is forced to 
withdraw or separate from active service. 

In the case of Haag v. City of New York , 222 N.Y.s . 676, 
the court was considering a Ne\V York law creating a retirement 
system and providing for t he retirement of officers and employees 
of the city of llew York. A particular section of the law pro­
vided that each ne~ter in t he cit¥ service shall be retired on 
the first day or the calendar nonth next succeeding t ha t in ~ich 
said member shall have attained the auc of seventy years . In 
interpreting the law t he court , at l . c . 680, said : 

11 • • ·;} • To my mind 1 t i ndi ca tea tho under-
standi ng of the Legislature thAt the words 
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•shall be retired • mean dis con tinuance in 
and incapacity to hold appointive of£1ce . 
There is no other condition from which the 
officials named coul d conceivably be ~x­
cepted. ~ -~ ".} 

"Second, the contemporaneous literature 
which accompanied the passage of these l.aws 
points out their dual function , namely: 
(a) To provide for t he support of faithful 
public officials after they attain the 
traditional a 3e of • threescore and ten • 
(or their intermediate accidental incapac­
ity) ; and (b ) by r endering removal auto­
matic ~ to relieve the appointing power !'ram 
the dilemma either of reaovtng the ordinarily 
superannuated empl oyee , thus leaving htm 
without means of support . or of allowing him 
to continue in the service out of humanitarian 
~otives to the manifest detriment of the 
service .• " 

It is logical to presume that our state Legislature, in 
creating the Public School Retirement System and in providing 
for ~he retirement of members thereof, had the same purpose in 
~nd as the court in the above case pointed out with reference 
to the retirement law which it was considering. 

lt will t hus be seen that by the enac~~ent of 3ection 
169. 060(1) the Legislature intended t hnt retirement or with­
dra~al f rom active service of a menber of the retirement system 
was to be mandatory upon said member attainin$ the age of seventy 
years, and that upon reachino such age a meDber is by lav rendered 
incapacitated to co~tinue in active teaching service. 

Turning now to your second question, it is our thought , in 
view of what bas been heretofore said relative to the mandatory 
retirement of members of the retirement system reaching age 
seventy, t hat the Legislature has clearly intended to prohibit 
such a cond ition as you have presented. No exeeptions are pro­
vided in the law whereby a teacher or member may cont inue to 
teach after attaining the eo~pulsory retirement ag e . Under the 
provisions of the law as vre hnve construed it s uch a member iS 
automatically retired from active service and no teaching em­
ployment in the public schools should thereafter be undertaken. 
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The powers and duties of the coard of trustees are given 
and imposed under section 169 . 020, and more specifically in 
numbered paragraphs 2 , 1.4, 15, 16 and 17. llowhere does it 
appear that the board has the duty to take action to restrain 
a me:nber from serving as a teacher after he has reached the 
compulsory retirement a ge should such r.tember and a school 
district which might employ h~ i gnore the requirements of the 
law and enter into a contract of amployment. 

Insofar as amplo~ent of a teacher is concerned, be it 
before or after th e teacher has attained the co~ulsory age, 
it is a !latter of contractual re~ationship existing between 
t he teacher and the school district to which the board-of · 
trustees is in no way a party. 

~~e might point out t be. t 1n ono instance tho board is by 
statute authorized to take appropriate action by instituting 
legal proceedtns . Under Section 169. 030 if an empl oyer fails 
to transmit co~tributions to the board as required by law, the 
bonrd shall institute suit to recover the amounts for which 
th3 empl oyer is rendered liable. 

Apparentl y the Legislature never contemplated that a 
!!le!:lber would cent inue teaching after reaching the compulsory 
retirement age or that a school district would undertake to 
employ such a mocber, and it apparently did not consider it 
necessary to invest the board with authority to restrain such 
teaching by instituting appropriate action as it gave th~ 
board authority to institute suit to recover contributions . 

In view of the foregoint , your second question is answered 
in the negative. 

As a practical matter it would seam proper, and would be 
sound procedure to follow, for the board of trustees to give 
notice of retirement to a member reaching t he compulsory re­
tirement age nnd a lso to ~ive notice of said retirement to the 
employer of t he member . In sivine, such notice it ould also 
be proper to request of the nernber t hat application be made 
for retirement allowance. 

Now to consider your third question. In connection t here­
with we are assuming that your reference to full- time empl o-ynent 
means that as defined in the rules and regulatioqa pro:mlgated 
by the Board of Trustees of the Public School Retir~ent System, 
and that your reference to part-time emploYJ:tent means regular 
emplo~ent but in a l esser degree than full-ttme emplo~ent . 

Section 16<} . 010(10) defines "retirement allonance" as 
follows: 

"(10) ' Retirement allowance' shall mean a 
monthly payment for life, during retir~ent. " 
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Certainly under t he above sta tute, as wel l ao other pro­
visions of t ho l aw, it is the manifes t intent and policy of the 
Legislature t hat the monthly payment or retirement allowance is 
onl y payable to the member after and durinG actua l retirement , 
which would nean after actual separation from teaching service. 
In short , i f a teacher continues to teach he is not retired as 
L~tended by the Legis l ature, and therefore we do not believe he 
would be elig ible to receive a retirement allowance. 

In the case of .lc'Sride v . Ret irement Board of Allegheny 
County, 199 4. 130, a mandamus action was instituted to require 
t he payment of a retirement allolfance during the time t ha t the 
plaintiff ~as employed, after his retire~ent , by the state of 
Pennsylvania . Plaintiff had oeen an employee of t he county and 
had been retired under an act establishing a retirement system 
for county employees . In considering the question, whether or 
not re-employment in the same capacity after retirement denies 
a person his retirenent allowance durin ~ the period of such 
employment , the Supreme Court of Pennsylvania said, a t l . c. 133: 

" * .;., -~· \11lere one has been employed by one 
of the units of gover~~ent , has been placed 
upon the retired list, and is then re­
enployod by the same political unit , there 
is much room for argument that he should 
not be entitled to re~eive a ret1r~ent 
allowance and compensation on his return 
to oorvice . 'l'hoso lav1s .oust be construed 
equitably in tho interest of the state and 
the employee . It is evident tho retirement 
act did not intend a di1'ferent result, and 
that one re- employed in the saoe position 
from which he had retired cannot be con­
sidered •retired. • Uor would he be retired 
if employed by the same unit o1' government . 
')(" * 1,1- " 

Again in People ex rel . Llalone v . Mueller , 66 ll. E. (2d) 516, 
the Appella te Court of Illinois was considering whether or not 
a fireman who h~d been retired under a pension act could continue 
to receiv9 his pension upon r~-enterinz active service with the 
fire departDBnt. At l.c . 525 the court said: 

" * .;. -r~ W'nen a fireman has retired, r eceived 
pension payments and t hereafter re-enters 
t he active service of the fire department , 
he is not a retired fireman within the oea.n­
i ng of the p ension act. His pension payments 
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are properly suspended while he is in such 
active service and receiving the salary of 
an active fireman , ;~ -~ -:;." 

In view of the foreboing authorities, we take the position 
that a member or the Public School Retirement System. who con­
tinues to teach on a ~ull or part- time basis after reaehing the 
compulsory retirement age is not actually retired within the 
meaning of the law so as to be eligibl e to receive retirement 
allowance during the pe~iod in Which he teaches . In other words, 
he would be continuing in the same e~ployment from which he was 
automatically retired. Therefore. your third question is answered 
in the negative . 

Now t o ' proceed to your f ourth question . 

Under the law the board of trustees, for the purpose of 
determining membership 1n the retirement system, nust consider 
a teacher who has reached the compulsory retirement age of seventy 
years as auto~tically retired on tho basis of age , 

As heretofore quoted, Section 169 . 050(5) provides that 
nuembership shall be terminated by .~ {:· ~- retlrement based on 
elther age or disability. " 

Relative to transnittal of contributions , Section 169. 030(2), 
in part, reads: 

"2 . For each school year following the date 
on Uh ich the system becomes operative, each 
and every employer of one or more persons 
who are members of the system shall transmit 
~tne-board of trustees, before the end of 
such school year, twice the amount t hat is 
deductible from the pay of such employee or 
employees during t he .school year. * ': ~~ " 

(Emphasis ours . ) 

In readtnc the above section it is apparent t ha t contribu­
tions are to be transmitted to t he board on11 in behalf of c enbers 
of the system, and it would therefore follow that only contribu­
tions for and in behalf of members should be accepted by the board. 

Inasmuch as a member who has attained the compulsory retire­
ment age is automatically retired on the basis of age, and there­
fore terminates his membership in the retirement syste~, we are 
of the opinion t hat any attempt ed transmittal or purported con­
tributions 1n behalf of a former ~eQber who continues to teach 
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after reachinb age seventy should not be accept ed. For the same 
reason a teacher who has reached the compulsory retirement age 
would not be entitled to cemberahip ser vice credit because of 
the services rendered after automatic retire~ent . Consequently, 
your fourth question is answered in the necntive. 

COUCLUSION 

It is t here.fore the opinion of t h is depart!:lent , in answer 
to the questions which you havo propounded, that: 

1 . There bas been appropriate political and governmental 
action taken to terminate the war uith Japan and thereby terui­
nate \lorld War II so as to make the provision in the law for 
compulsory retirement for members o.f the Public School Retire­
ment System effective as of July 1, 1952. 

2 . The board of trustees of the Public School Retire.':lent 
System has no duty or responsibility to take legal action to 
restrain a member from continuing in teachinG service after said 
member has attained the compulsory retirement age . 

3. A member who has r eached the compulsory retirement age 
and wno is automatically retired will not be eligible to receive 
retirement allowance during the period in which he may continue 
to teach, either on a full or part- time basis , after being 
rot ired. 

4. If a teacher who has reached the compulsory retirement 
age thereaft~r continues to teach, the board of trustees of the 
Public School Retirement System should not accept contributions 
withheld from the salary of t he teacher, tor ether with matching 
contributions of the employer. Nor should said teacher be al­
lowed membership service credit occaune of services rendered 
after automatic retirement . 

APPROVED: 

Attorney General 

RFT : ml 

nespectfully suooitted, 

RICITARD F . THOI!PSOll 
Assistant Attorney c~neral 


