‘1.. -
- . - vy

PROBATION OFFICERS:

Supreme Court Rule #27.07 page i Rule 27.07 of Rules of Crimina
43, Rules of Criminal Procedure ) procedure within meaning of:ln .
for Miesourl Courts adopted by ) Article V, Sectlon 5 of the
Supreme Court of Missouri, ) Constitution of Missourl Board
April 14, 1952, effective ) of Probation and Parole 18 bound
January 1, 1953. ) by sald Rule 27.07. 4

December 22, 1952

/Hag N 2
Hon. Donald ¥. Bunker
Executive Secretary F l L E D
Board of Probation and Parole
Jefferson City, Missouri /5
Dear Hr. Bunker: '

Ve are in receipt of your recent letter in whieh you
request an opinion of this department. Your letter is
as follows:

"Rule 27.07, Page 43, Rules of Oriminal Procedure
for the Courts of Miceouri, adopted by the Supreme
Court of Missouri, April 1‘. 193!. effective
Jamuery 1, 1953, has been called to the attention
of the Board of Probation and Parole. The rule
provides:

"(b) 'When 2 probation of ieer 18 avallesble
to any Court heving original Juriediction to
try felony csses and to the 8t. Louis Court
of Crimina)l Correction, such probation officer
ehell, unlese otherwise directed by the Court,
make a presentence investigation snd report

to the Court before the impoesition of rentence
or the grenting of vrobation,!

"Section 549,270, RS 1940 gtates 'At the requecst of
the Judge of any Circuit or Criminal Court of this
State the Board of Brobation =nd Parole shall aseign
one or more officers %o amct as probation offiders

for such Court. Upon recuest of such a Judge, the
Board of Probation and Parole shell meke an investipge-
tion of any person convicted of any crime or offense
before execution of sentence and shall make the report
to such Judge. (L. 1945, p. 723 8 b3)"

"The Board of Probation and Parole would apnreclete



Hon. Donald ¥. Bunker

regeiving your interpretation of Rule 27.07
e8 1t relates to Seetion 549.270, RS 1949,
For example, if a Judge of a Cirecult Court
requests this Board to assign a probation
officer to the Court in aeccordance with
Seetion 549,270, RS 1949, ghall the
?robatlon offieer then serving that Court
unlese otherwise directed by the Court,
nake a precentence investigation and report
to the Court before the imposition of
centence or the granting of probation!?"

Your specific gquestion'seems to be vhether or not vhen a probation
officer hae been made avail:zble to & eourt pursuant to the pro-
visione of Seetion 549,270, RBMo 1949, such probation offieer shall
make presentence investigatione unless directed to the ocontrary by
the court even though the Board of Probation and Parole shall not
have been requested by the court to make such investigation,

In this connection we shall first consider Section 549.270 RSMo
1949 guoted in your letter above. This section contains two vro-
vislons, one for the assigmment by the Board of Probation and
Parole of one or more probation offieers to the court upon the
court's request and the other for an investigztion before execution
of sentenoe and a2t the eourt's request by the Board of Probation
and Parole of any person oonvicted of any orime or offemnse and a
report to the court pursuant thereto.

It 1e obvious that this statute provides for an investigation by
the parole officer pursuant only to a request by the court,

We shall now ce¢onsider the provisions of Rule 27.07 of the Rules

of Criminal Procedare for the courts of Misesouri quoted in your

letter above., This rule provides in substance that in every

instand® unless otherwise directed by the court the probation

:ff%;er nhn%l make a presentence investigation and report same
o the court.

It 18 obvious from a comparison of the nrovisions of Seetion
549.270 RSMo 1949, with the provisions of sald Rule 27.07, that the
rule provides for the performanese of duties by the narole offieer
wvhich exceed the duties set forth by esid Seetion 540.270. Ve
desire to point out however thzt while the duties of the parole
officer aore more extendive under rule than under the statute the
duties provided for by the rule are not inoconeistent with the
duties required by the statute. Ve shall then consider the
question se tc whether the Bupreme Court rule ean create duties
to be nerformed by the parole officer which duties although they
are not inconsistent with the duties provided by the statute are
nevertheless more extensive than these dutles,

. .



Hon, Donald W. Bunker

Artiele V, Section 5 of the Constitution of ! ceouri gives to the
Supreme Court of Missouri the power to establish rules of praotice
and procedure for all courte., Sald Section 5, Artiele V of the
Constitution reads as follows!

"Rules of Practice and Procedure--Duty of Supreme
Court--Power of Leglslature.--The supreme court may
eatablish rulee of practice and procedure for all
courts, The rules shall not change subétantive
rights, or the law relating %o evidence, the oresl
examination of witnesses, Juries, the right of
trial by Jury, or the right of appeal. The ecourt
shell publish the rules and fix the day on vhich
they take effect, but no rule shall teake effeot
before six months after 1ts publieation. Any rule
may be annulled or amended by a law limited to the

purpose.*

¥ith the foregoing proviesion of the Constitution of Missouri in
mind we are of the opinion thaet the Supreme Court has the power
to promulgate rules of practice and procedure for the courts of
Missouri. That being true we are of the further opinion that

the provisions in Rule 27,07, supra, to the effect that:

‘# # * such probation officer shall, unless otherwise directed
by the court, make a presentence investigation and report to

the sourt before the imposition of sentence or the granting of
probation”, smounts to a ~rovision, that in all cases the ecourt
shall have a presentence investigation and report by the parole
offieer unless the court specifiecally directs otherwlse. Ve

are of the opinion that this provision definitely amounts to a
rule of practice and orocedure in the court or courts involved
and,since 1t does not require the verformasnce of a duty by the
parole officer, different from that set forth by Sections 540,270
RS8Mo 1949, but in effect provides that the court shall,unless 1%
instructs the probation officer to the contrary, have a presentence
investigation and report from such offieer in each éase, 1t at
the same time comes within the purview of Article V, Section 5 of
the Constitution of Misgouri and does not conflict with the pro-
visions of said Section 549.270 RSMo 1949,

CONCLUSION

Ve are accordingly of the opinioh that the probstion offieer
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serving any Circult or Criminal Court of this State will on
January 1, 1953 the effective date of Supreme Court Rule 27.07
be charged with the duty to make a presentence investigation
and report to the court before the imposition of sentence or

the granting of probation in each case unless otherwise directed
by the courst.

Respectfully submi tted

SAMUEL M. WATSON
Assistant Attorney General
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